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1 
JOINT APPENDIX 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
NO. 14,845 & 6 


FRANK A. GIBSON, 
Appellant, 
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UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET 

UNITED STATES vs. FRANK A. GIBSON 
U.S. ATTORNEY: HANTMAN P. Dwyer, 602-5th St., N.W., J. Y. E. Allen, 
227 Mass. Ave., N.E., R. J. Stanford, 1507 M. St., NW, D. Sherry, 1413 K. St., 
N.W. G.J. No. 396-58. Criminal No. 515-58. Charge: VIO. 22) DCC, 1301, 
1202, 2201 (12 Counts) ! | 
1958 May 19 Copy of indictment given to deft. Cert.filed. | 
1958 May 20 Affidavit for leave to proceed without prepayment of costs 

GRANTED and filed. LAWS, C. J. | 
1958 May 20 ORDER APPOINTING Paul Dwyer as counsel to defend, filed. 

LAWS, C. J. (N) | : 
1958 May 23 ARRAIGNED, Plea NOT GUILTY entered; Defendant REMANDED 

to the District of Columbia Jail; Attorney not present. LAWS, 

C. J. (Reporter-Nevitt) Cert. filed. 
1958 May 28 TRANSCRIPT OF PROCEEDINGS, Page 1-2, May 23, 1958, filed. 

Clerk’s Copy (Reporter-Nevitt) ! 
1958 May 29 ORDER VACATING APPOINTMENT of Paul Dwyer and APPOINT- 

ING J. Y. E. Allen as counsel to defend, filed. LAWS, C.J. (N) 








1958 Jun 5 


1958 Aug 4 


1958 Aug 5 


1958 Aug 7 
1958 Sep 18 


1958 Sep 22 


1958 Sep 23 


1958 Sep 25 
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APPEARANCE of J. Y. E. Allen as attorney for defendant entered 
withdrawn, per praecipe, filed. (Fiat) LAWS,C.J. Case is re- 
ferred for appointment of counsel; ORDER APPOINTING Robert 
J. Stanford as counsel to defend, filed. LAWS, C. J. (Reporter- 
Nevitt) 

ORAL MOTION of Robert J. Stanford, Esq. for leave to withdraw 
as defense counsel, GRANTED; Case is referred for appointment 
of counsel, MATTHEWS, J. (Reporter-Romig) 

ORDER APPOINTING Daniel Sherry as counsel to defend, filed. 
MATTHEWS, J. (N) 

APPEARANCE of Daniel Sherry entered and filed. 

ORAL MOTION of GOVERNMENT to CONSOLIDATE CASES 
CRIMINAL NO. 515-58 and 516-58. HEARD AND GRANTED; 
JURORS FROM CRIMINAL COURT NO. 2 SWORN ON VOIR DIRE; 
JURY AND TWO ALTERNATE JURORS SWORN: Bedford B. Uh- 
ler, Sr.; Morris R. Whyers; Marie T. Fairall; Barbara E. Walker; 
Carolyne N. Banks; Jerome J. Ferro; John W. Welty; John H. Car- 
ter; Frederick G. Garlem; Rebecca A. Wentz; Elinor F. Catts; 
Edna M. Goodrich; a.l. Harriet D. Hollister a.2. George Idelson. 
Case is RESPITED until 9-22-58; Defendant REMANDED to the 
District of Columbia Jail; Attorney Daniel Sherry present. 
JACKSON, J. (Reporter-Nevitt) Cert. filed. 

TRIAL RESUMED; same jury and two alternate jurors; Case is 
RESPITED until 10:00 a.m. to-morrow; Defendant REMANDED 
to the District of Columbia Jail; Attorney Daniel I. Sherry pres- 
ent. JACKSON, J. (Reporter-Gore) Cert. filed. 

TRIAL RESUMED; same jury and alternate jurors; Case is RE- 
SPITED until 10:00 a.m. Thursday, September 25, 1958; Defend- 
ant REMANDED to the District of Columbia Jail; Attorney Dani- 
el Sherry present. JACKSON, J. (Reporter-Walker) Cert. filed. 
TRIAL RESUMED; same jury and two alternate jurors; Jury is 
excused at 5:15 p.m. to return into Court tomorrow at 10:00 a.m. 
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to resume their deliberations. Defendant is remanded to the 
District of Columbia Jail; Attorney Daniel I. Sherry present. 
JACKSON, J. (Reporter-Walker) Cert. filed, 

1958 Sep 26 JURY RETURNS INTO COURT. VERDICT: Defendant GUILTY 
on Counts 3, 6 and 10; Defendant NOT GUILTY on Counts 1, 2, 
4,5, 7, 8, 9, 11 and 12, Case is REFERRED to the Probation 
Officer of the Court; Defendant REMANDED to the District of 
Columbia Jail; Attorney Daniel I. Sherry present. JACKSON, J. 
(Reporter-Gore) Cert. filed. | 

1958 Oct 2 Motion for Judgment of Acquittal N.O.V., or in the Alternative, 
for a New Trial, filed. Cert. of Serv. (D.I. Sherry) 

1958 Oct8 Points & Authorities in Opposition to Defendant’s Motion for 
Judgment of Acquittal or in the Alternative for a New Trial, 
filed. Cert. of Serv. 

1958 Oct 10 MOTION of DEFENDANT for Judgment of Acquittal Notwith- 
standing the Verdict or in the alternative for a new trial heard, 
argued and DENIED. ORAL MOTION of DEFENDANT for new 
trial on Grounds of newly discovered evidence heard, argued 
and DENIED; Defendant REMANDED to the District of Colum- 
bia Jail; Attorney Daniel Sherry present. TAREEGN, J. (Re- 
porter-Walker) Cert. filed. 

SENTENCED to imprisonment for a period of 

TWO (2) YEARS to EIGHT (8) YEARS on Counts 3 and 6; 

ONE (1) YEAR to THREE (3) YEARS on Count 10; said sentence 

to run CONCURRENTLY with sentence imposed on Counts 3 and 

6; said sentence to run CONCURRENTLY with sentence imposed 

in Criminal Case No. 146-54 and Criminal Case No. 147-54. 

Defendant REMANDED to the District of Columbia Jail; Attorney 

Daniel Sherry present. JACKSON, J. (Reporter-Robert Walker) 
1958 Oct 31 Affidavit in support of application for leave to proceed on Ap- 





peal without prepayment of costs, and be furnished the steno- 





graphic transcript of proceedings at the expense lof the United 
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States, filed and GRANTED. JACKSON, J. NOTICE OF 
APPEAL (Judgment), filed. 
1958 Nov 5 Judgment & Commitment of 10-31-58, filed. JACKSON, J. 
1958 Nov 17 Refusal of Defendant to sign election against service of sen- 
tence, filed. 


CRIMINAL DOCKET 
UNITED STATES vs. FRANK A. GIBSON 
U.S. ATTORNEY: HANTMAN P. Dwyer, 602-5th St., N.W.; J. Y. E. Allen, 
227 Mass. Ave. NE; R. J. Stanford, 1507 M. St., NW; D. Sherry 1413 K. St., 
N.W. G.J. No. Orig. Criminal No. 516-58. Charge: VIO 22, DCC, 1301, 
1202, 2201 (3 Counts) 
1958 May 19 Copy of indictment given to deft. Cert. filed. Deft. COM- 
MITTED to the District of Columbia Jail. Commitment issued. 
1958 May 20 Affidavit for leave to proceed without prepayment of costs 
GRANTED and filed. LAWS, C. J. 


1958 May 20 ORDER APPOINTING Paul Dwyer as counsel to defend, filed. 
LAWS, C. J. (N) 

1958 May 23 ARRAIGNED, Plea NOT GUILTY entered; Defendant REMAND- 
ED to the District of Columbia Jail; Attorney not present. 
LAWS, C.J. (Reporter-Nevitt) Cert. filed. 
TRANSCRIPT OF PROCEEDINGS, Page 1-2, May 23, 1958, 
filed. Clerk’s Copy (Reporter-Nevitt) 


ORDER VACATING APPOINTMENT of Paul Dwyer and AP- 
POINTING J. Y. E. Allen as counsel to defend, filed. LAWS, 
C.J. (N). 

APPEARANCE of J. Y. E. Allen as attorney for defendant en- 
tered withdrawn; per praecipe, filed. (Fiat) LAWS, C. J. 

Case is referred for appointment of counsel; ORDER APPOINT- 
ING Robert J. Stanford as counsel to defend, filed. LAWS, C. J. 
(Reporter-Nevitt) 

ORAL MOTION of Robert J. Stanford, Esq. for leave to withdraw 





1958 Aug 5 


1958 Aug 7 
1958 Sep 18 


1958 Sep 22 


1958 Sep 23 


1958 Sep 25 


1958 Sep 26 
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as defense counsel, GRANTED. Case is referred) for appoint- 
ment of counsel. MATTHEWS, J. (Reporter-Romig) 

ORDER APPOINTING Daniel Sherry as counsel to ieee, filed. 
MATTHEWS, J. (N) 

APPEARANCE of Daniel Sherry entered and filed, 

ORAL MOTION of GOVERNMENT to CONSOLIDATE CASES 
CRIMINAL NO, 515-58 and 516-58 HEARD AND GRANTED; 
JURORS FROM CRIMINAL COURT 2 SWORN ON VOIR DIRE: 
JURY AND TWO ALTERNATE JURORS SWORN: Bedford B. 
Uhler, Sr.; Morris R. Whyers; Marie T. Fairall; Barbara E. 
Walker; Carolyne N. Banks; Jerome J. Ferro; John W. Welty; 
John H. Carter; Frederick G. Garlem; Rebecca AL Wentz; 
Elinor F. Catts; Edna M. Goodrich. a.1. Harriet D. Hollister; 
a.2. George Idelson. Case is RESPITED until 9-22-58; Defend- 
ant REMANDED to the District of Columbia Jail; Attorney ‘Dan- 
iel Sherry present. JACKSON, J. (Reporter-Nevitt) Cert. filed. 
TRIAL RESUMED; same jury and two alternate jurors; Case is 
RESPITED until 10:00 a.m, To-morrow;. Defendant REMANDED 
to the District of Columbia Jail; Attorney Daniel I. Sherry pres- 
ent. JACKSON, J. (Reporter-Gore) Cert. filed. | . 
TRIAL RESUMED; same jury and alternate jurors; Case is RE- 
SPITED until 10:00 a.m. Thursday, September 25, 1958; Defend- 
ant REMANDED to the District of Columbia Jail; Attorney Daniel 
Sherry present. JACKSON, J. (Reporter-Walker) Cert. filed. . 
TRIAL RESUMED; same jury and two alternate jurors; Jury is 
excused at 5:15 p.m. to return into Court tomorrow at 10:00 a.m, 
to resume their deliberations. Defendant is REMANDED to the 
District of Columbia Jail; Attorney Daniel I. Sherry present. 
JACKSON, J. (Reporter-Walker) Cert. filed. 

JURY RETURNS INTO COURT; VERDICT: Defendant Guilty 

on Count 1; Not Guilty on Counts 2 and 3; Case is REFERRED 
to the Probation Officer of the Court; Defendant REMANDED to 











1958 Oct 2 


1958 Oct 8 


1958 Oct 10 


1958 Oct 31 


1958 Oct 31 


1958 Nov 5 
1958 Noy 17 
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the District of Columbia Jail; Attorney Daniel I. Sherry present. 
JACKSON, J. (Reporter-Gore) Cert. filed. 

MOTION of Defendant for Judgment of Acquittal N.O.V. or in the = 
alternative, for a New Trial, filed. Cert. of Serv. (D. Sherry) 
Points and Authorities in Opposition to Defendant’s Motion for 
Judgment of Acquittal or in the Alternative for a New Trial, 
filed. Cert. of Serv. 

MOTION of DEFENDANT for Judgment of Acquittal Notwithstand- 
ing the Verdict or in the alternative for a new trial heard, argued 
and DENIED. ORAL MOTION of DEFENDANT for new trial on 
grounds of newly discovered evidence heard, argued and DENIED; 
Defendant REMANDED to the District of Columbia Jail; Attor- 
ney Daniel Sherry present. JACKSON, J. (Reporter-Walker) 
Cert. filed. 

SENTENCED to imprisonment for a period of 

ONE (1) YEAR to THREE (3) YEARS; said sentence to run CON- 
CURRENTLY WITH SENTENCE imposed in Criminal Case No. 
515-58. Defendant REMANDED to the District of Columbia Jail; 
Attorney Daniel Sherry present. JACKSON, J. (Reporter-R. 
Walker) 

Affidavit in support of application for leave to proceed on Appeal 
without prepayment of costs, and be furnished the stenographic 
transcript of proceedings at the expense of the United Statea, 





filed and GRANTED. JACKSON, J. NOTICE OF APPEAL (judg- * 
ment), filed. | ar 
Judgment & Commitment of 10-31-58, filed. JACKSON, J. ” 
Refusal of Defendant to sign election againat service of sen- 
tence, filed. i 





/Filed May 19, 19587 | 


UNITED STATES DISTRICT COURT R 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
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| 


Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 





The United States of America Criminal No. 516-58 | 
v. Grand Jury No. Orig. | 
Frank A. Gibson False Pretenses, Embezzlement, 
Grand Larceny (22 D CC. 1301, 
1202, 2201) 


The Grand Jury charges: ! 

On or about December 12, 1957, within the District of Columbia, Frank 
A. Gibson, with intent to defraud, made the following false representation to 
‘Anthony Gizzi. . 

That the said Frank A. Gibson, hereinafter referred to as the defendant, 
had a bona fide power of attorney to represent James P. Ferry, the owner of a 
certain parcel of real estate known as 1720 28th Street, Southeast, more spec- 
ifically described as Part of Lots 42 and 813 in Square 5636 in the District of 
Columbia, and that the owner was on his way overseas; that the defendant was 
currently a bona fide and licensed real estate broker for the District of Co- — 
lumbia; that the defendant as agent for James P. Ferry and by virtue of his 
power of attorney, had authorization to offer for sale the above-mentioned 
property to Anthony Gizzi for the sum of $8,500.00. 

The aforesaid pretense and representation was material and false, and 
the defendant knew that it was material and false; but the said Anthony Gizzi, 
believing it to be true, relied upon the said false pretense and representation. 

On or about December 12, 1957, within the District of Columbia, the de- 
fendant, by means of the aforesaid false pretense and representation, and with 
intent to defraud, obtained from the said Anthony Gizzi, property and money of 
the value of five hundred dollars; that is, a negotiable check and the proceeds 
thereof, dated December 12, 1957, drawn on Provident Tradesmans Bank and 
Trust Company, Philadelphia, Pennsylvania, bearing the notation, ‘Down pay- 
ment-purchase 1720 28th St. S.E. Wash.D.C.’’, payable to the order of ‘‘Frank 
A. Gibson”, | 
SECOND COUNT: | : 

On or about December 12, 1957, within the District of Columbia, Frank 
A.Gibson wrongfully converted to his own use and fraudulently took and secreted 








| 
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with intent to convert to his own use a check dated December 12, 1957, of the 
value of $500.00, of the money and property of Anthony Gizzi, which money 
and property had come into the possession and under the care of Frank A. 
Gibson by virtue of his employment as agent, clerk and servant of Anthony 


Gizzi. 
THIRD COUNT: 

On or about December 12, 1957, within the District of Columbia, Frank 
A. Gibson stole the property of Anthony Gizzi of the value of about $500.00, 
consisting of a check dated December 12, 1957, of the value of $500.00. 


/s/ Oliver Gasch 
A TRUE BILL: Attorney of the United States in 
(Illeg ible) and for the District of Columbia 


Foreman. 


/Filed May 19, 19587 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 
The United States of America Criminal No. 515-58 
Vv. Grand Jury No. 396-58 


‘Frank A. Gibson False Pretenses; Embezzlement; 
Grand Larceny (22 D.C.C. 1301, 
1202, 2201) 


The Grand Jury charges: 

On or about September 26, 1956, within the District of Columbia, Frank 
A. Gibson, with intent to defraud, made the following false representation to 
Jacob N. Bigelow: 

That he, the said Frank A. Gibson, had an option to purchase land lo- 
cated at 19th Street and Bunker Hill Road, N. E., Washington, D. C., described 
as Parcel 158/55. 

The aforesaid pretense and representation was material and false, and 

Frank A. Gibson knew that it was material and false; but the said Jacob N. 
Bigelow, believing it to be true, relied upon the false pretense and representa- 
tion. 
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On or about September 26, 1956, within the District of Columbia, Frank A. 
Gibson, by means of the aforesaid false pretense and representation, and with 
intent to defraud, obtained from the said Jacob N. Bigelow, property and money 
of Jacob N. Bigelow of the value of $3,176.00, that is, money in the amount of 
-$1,176 and a cashier’s check drawn on the National Bank of ia a tad Wash- 
ington, D. C., in the amount of $2,000.00. 
-SECOND COUNT: 

On or about September 26, 1956, within the District of Columbia, Frank A. 
Gibson stole the property of Jacob N. Bigelow of the value of about $3,176.00, 
consisting of money in the amount of $1,176.00 and a cashier’s check draw on 
the National Bank of Washington, Washington, D. C., in the sei of $2,000.00. 
THIRD COUNT: 

On or about September 26, 1956, within the District of Columbia, ‘Frank A. 
Gibson wrongfully converted to his own use and fraudulently took and secreted 
with intent to convert to his own use $1,176.00 in money and a cashier’s check 
drawn on the National Bank of Washington, Washington, D.C., number WL 2583, 
in the amount of $2,000.00, the money and property of Jacob N. Bigelow, which 
money and property had come into the possession and under the care of Frank 
A. Gibson by virtue of his employment as agent, clerk and servant of Jacob N. 
Bigelow. | 
FOURTH COUNT: | | 

The Grand Jury realleges, and incorporates in this count by reference, all 
of the allegations in the first count of this indictment except those in the last 
paragraph thereof. | 

On or about November 30, 1956, within the District of Columbia, Frank A. 
Gibson, by means of the aforesaid false pretense and representation, and with 
intent to defraud, obtained from the said Jacob N. Bigelow, property and money 
of Jacob N. Bigelow of the value of $324.00, in money. | 


FIFTH COUNT: 
On or about November 30, 1956, within the District of Columbia, Frank A. 


Gibson stole the property of Jacob N. Bigelow of the value of about $324. 00, 
sieecenata of $324.00 in money. 

















SIXTH COUNT: 

On or about November 30, 1956, within the District of Columbia, Frank A. 
Gibson wrongfully converted to his own use and fraudulently took and secreted 
with intent to convert to his own use $324.00 in money, the money and property 
of Jacob N. Bigelow, which money and property had come into the possession and 
under the care of Frank A. Gibson by virtue of his employment as agent, clerk 
and servant of Jacob N. Bigelow. 

SEVENTH COUNT: 

On or about September 11, 1957, within the District of Columbia, Frank A. 
Gibson, with intent to defraud, made the following false representation to Jacob 
N. Bigelow: 

That he, the said Frank A. Gibson, had obtained a permit to build on the 
land located at 19th Street and Bunker Hill Road, Northeast, Washington, D.C., 
described as Parcel 158/55; that the said land had already been paid for and 
that he, Frank A. Gibson, was ready to commence construction of the home on 
said land for Jacob N. Bigelow. | 

The aforesaid pretense and representation was material and false and 
Frank A. Gibson knew that it was material and false; but the said Jacob N. Big- 
elow, believing it to be true, relied upon the false pretense and representation. 

On or about September 11, 1957, within the District of Columbia, Frank A. 
Gibson, by means of the aforesaid false pretense and representation, and with 
intent to defraud, obtained from the said Jacob N. Bigelow $100.00 in money, of 
the money and property of Jacob N. Bigelow. 

EIGHTH COUNT: 

On or about September 11, 1957, within the District of Columbia, Frank A. 
Gibson stole the property of Jacob N. Bigelow of the value of about $100.00, con- 
sisting of $100.00 in money. 

NINTH COUNT: 

On or about September 11, 1957, within the District of Columbia, Frank A. 
Gibson wrongfully converted to his own use and fraudulently took and secreted 
with intent to convert to his own use $100.00 in money, the money and property 
of Jacob N. Bigelow, which money and property had come into the possession 
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and under the care of Frank A. Gibson by virtue of his employment as agent, 
clerk and servant of Jacob N. Bigelow. | 
TENTH COUNT: | _ 

The Grand Jury realleges, and incorporates in this count by reference, all 
allegations in the seventh count of this indictment except those in the last para- 





graph thereof. 

On or about September 13, 1957, within the District of Columbia, Frank A. 
Gibson, by means of the aforesaid false pretense and representation, and with 
intent to defraud, obtained from the said Jacob N. Bigelow $107 00 in money, of 
the money and property of Jacob N. Bigelow. 
ELEVENTH COUNT: 

On or about September 13, 1957, within the District of Colurnbia, Frank A. 
Gibson, stole the property of Jacob N. Bigelow of the value of about $107.00, 
consisting of $107.00 in money. | 
TWELFTH COUNT: 

On or about September 13, 1957, within the District of Columbia, Frank A. 
Gibson wrongfully converted to his own use and fraudulently took and secreted 
with intent to convert to his own use $107.00 in money, the money and property 
of Jacob N. Bigelow, which money and property had come into the possession 
and under the care of Frank A. Gibson by virtue of his employment as agent, 
clerk and servant of Jacob N. Bigelow. | 


A TRUE BILL: /s/ 
Attorney of the United os in 


poeewie) and for the District of Columbia 





[Filed May 23, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED SEARS Criminal No. 515-58 | 


Vs. 7 ° i 
Frank A. Gibson, Defendant : : Charge: Vio. 22 DCC 1301, 1202, 2201 


PLEA OF DEFENDANT 


On this 23rd day of May, 1958, the defendant Frank A. Gibsbn, appearing 
in proper person and by his attorney Paul Dwyer (Not present), being arraigned 
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in open Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 
Present: By direction of 
United States Attorney BOLITHA J. LAWS 


Presiding Judge 
By Harold Titus ; 
Assistant United States Attorney Criminal Court # Assignment 
J. Nevitt HARRY M. HULL, Clerk 


Official Reporter By 
Deputy Clerk 


/Filed December 9, 19587 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES OF AMERICA, : 
vs. : Criminal Nos. 515-58, 516-58 
FRANK A GIBSON, Defendant. : 


Washington, D. C., September 18, 1958 
* * * &©& © & & * 

MR. HANTMAN: At this time the Government would like to move in 
open court for the consolidation of Criminal Cases 515 and 516-58. 

MR. SHERRY: No objection. 

THE COURT: They may be consolidated for trial. 

x *& * * *£ * *© * 
ANTHONY GIZZI 
called on behalf of the government, and having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 

By Mr. Hantman: 

Q. Would you give us your full name and your address, please? A. An- 
thony Gizzi; 1540 42nd Street, Southeast. 

Q. Would you keep your voice up, Mr. Gizzi, so that his Honor, the ladies 
and gentlemen of the jury, and the alternate jurors, and the defendant and his 
counsel can hear everything you have to tellus? You have to speak above the 
air conditioning system. A. Yes, sir. 
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Q. Mr. Gizzi, do you know the defendant in this case, Frank A. Gibson? 
A. Yes, sir. 
.Q. Can you tell us the circumstances under which you first met him ? 
A. Yes, sir. I have a Mr. George Cissel, who is employed at the same of- 





fice that I am, and one day he approached me and said that he had come 


across an opportunity to buy a three-unit house. 

MR. SHERRY: Your Honor, I object to this as hearsay. 

THE COURT: Don’t tell what anybody said to you, Mr. Gizzi; state what 
happened. : 

By Mr. Hantman: | 

Q. You had a conversation with Mr. Cissel concerning a particular piece 
of property? A. Yes, sir. ; 

.Q. Where was this property located? A. 1720 28th Street, Southeast. 

Q. And does this property have some other description that you know of ? 
A. Yes, sir. I don’t remember the lots exactly. I don’t have my papers here. 
I think it was Lot 18. AllI do know is 1720 28th Street, Southeast. 

Q. That is here in the District of Columbia? A. Yes, sir.! 

Q. Do you recall whether it was Lots 42 and 813? A. Yes, sir. 

Q. Was that in Square 5636? A. I believe so, yes, sir. | 

Q. You had a conversation with Mr. Cissel concerning this property. 
Who was Mr. Cissel? A. Mr. Cissel worked with me in the id where I 





work. 

Q. Where do you work, sir? A. I work with the U. S. Public Health Service. 

Q. What do you do for the Public Health Service? A. I am a Program 
‘Evaluator and Management Analyst. 

Q. How long have you been so employed? A. I have been with the govern- 
ment 16 years, sir. 

Q. Now, as a result of this conversation you had with Mr. Cissel concern- 
ing this particular piece of property at 1720 28th Street, Southeast, what, if any- 
thing, did youdo? A. He suggested that I look at the property for him. 

Q. Did you do that? A. Yes, sir, I did. 

Q. What was the asking price of the property, do you know ? A. Mr. Cis- 
sel told me -- 
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MR. SHERRY: Your Honor, I object. 

THE COURT: You can’t tell what he told you. If you know what the asking 

price was, just say so. 

THE WITNESS: It was $10,500.00. 

By Mr. Hantman: 

Q. Were you interested in purchasing the property at that amount? A. 
‘No, sir. 

Q. And did you make any efforts to contact the defendant concerning this 
property? A. Yes, after I had obtained his phone number to call him in regards 
to the property. 

Q. Where did you call Mr. Gibson? A. I called him at his office. I don’t 
remember the number here now. And it was on Pennsylvania Avenue, I believe 
2133, or something like that. 

Q. And what was the trade name of the business? A. Associated Contrac- 
tors. 

Q. Did you talk to Mr, Frank Gibson? A. Yes, sir. 

Q. This was when, now? A. It was some time in November. : 

Q. Of what year? A. Of ’57. 

Q. Now, tell us as best you recall, sir, what you said to Mr. Frank Gibson 
and what reply, if any, he made to you concerning this particular property. A. 

He stated to me that he was expecting my call, he had been spoken to that 
I was interested in this property. And I asked him whether hé would be inter- 
ested in an offer. I made an offer of $8,000.00 and with the contingent clause 
that there be a $7,500.00 mortgage. He told me that this was possible. How- 
ever, he didn’t know whether the owner would accept such a thing and he would 
let me know. 

Q. Did Mr. Gibson tell you who the owner of the property was? A. No, 
sir. 

Q. Now, did there come a time when you heard from Mr. Gibson concern- 
ing the offer you had made? A. Yes, several days later. One or two days later 
Mr. Gibson called me and told me that he had the owner of this property in his 
office and if I would reconsider my offer and raise my price a little bit, that the 
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owner was extremely anxious to seN this property since he was on his way 
overseas. And I told him that no, my offer was firm. Well, then he hung up 
and called me back later again and he says -- / 

Q. How much later? A. Oh,I imagine it was about an hour or so later, 
something like that. I think that same day or the next day. I don’t recall right 

now. 

Q. This was the early part of December, 1957? A. Yes, sir. 

Q. All right, sir. When Mr. Gibson called you again on this same date 


what, if anything, was said by him and what reply, if any, was made by you, 





_ sir? A. He told me that the owner was on his way overseas and ‘that if I was 


‘still interested in that price, to come down to his office with my wife and make 
a deposit and sign an agreement of sale. : 

-Q. Did he suggest how much of a deposit would be required ? A. He sug- 
gested $500.00. 

Q. In response to the suggestion made to you by the defendant, Mr. Gib- 
son, what, if anything, did you do? A. We went to his office on the 12th of De- 
cember, my wife and I, and at that time there was a secretary there that already 
had the agreement prepared. It was presented to us and I asked the first ques- 
tion when I got there; I saw that there was no one else in the office other than 
Mr. Gibson. I said, ‘Where is the owner?’ He told me that he was on his 
way overseas. I then read the contract over -- 

Q. Excuse me a minute. A. Yes, sir. 

Q. Let me ask you something, Mr. Gizzi . When Mr. Gibgan told you 
that the owner was on his way overseas did you ask Mr. Gibson how the deal 
could be consummated? A. Yes, sir. I says, ‘‘Well, we cannot consummate 
a sales agreement here without the owner, this is not proper.’’ He says, ‘‘Don’t 
worry about that; I have a bona fide power of attorney to represent Mr. --” 
whoever the name was; and at that time I didn’t grasp it; the owner. 

Q. Did he show you this power of attorney? A. No, sir. | 

Q. Did you believe this representation made to you by Mr. Gibson? A. I 
believed it in good faith since Mr. Gibson had told me that he was a bona fide 
licensed real estate broker here in the District of Columbia and also Virginia 


and Maryland. | 
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Q. Well, you say that a contract was made out? A. Yes, sir. 

Q. Mr. Gizzi, I’d like to show you a sales contract which is dated Decem- 
ber 12, 1957, which the Clerk has marked Government’s Exhibit No. 1 for iden- 
tification. I would like to have you examine it and tell the Court and the ladies 
and gentlemen of the jury whether you can identify it. A. (Examining) Yes, 
sir, this is a contract which was given to me as my copy. Mr. Gibson signed 
this in our presence, both my wife and myself, as agent. AndI gave him a 

$500.00 check. And at that time I also had him add a contingent clause 
on the reverse side of the contract stating that if the financing did not come 
through, that the deposit monies would be returned. 

Q. Pursuant to this contract, sir, were you required to make any down 
payment of any kind? A. Yes, sir, $500.00. 

Q. Did you do that at that time? A. Yes, sir. And the check was made 
payable to Mr. Frank A. Gibson and given to Mr. Frank A. Gibson. 

Q. I’d like to show you a cancelled check which is marked by the Clerk 
as Government’s Exhibit 2 for identification and ask you whether you can iden- 
tify that document, sir? A. (Examining) This is my check. And, in fact, 
when I made up this check I had put a note on the check that it was in regards 
to a down payment on the purchase of 1720 28th Street, Southeast, Washington, 
D.C. | 

Q. What, if anything, did you do with this check after you made it out? 

A. I gave it to Mr. Gibson. 

MR. HANTMAN: Will your Honor indulge me a moment ? 

(Brief pause.) 

By Mr. Hantman: 

Q. Did you have any understanding with Mr. Gibson as to what, if any- 
thing, he was to do with this check pending the consummation of this transaction? 
A. Yes, sir. I was made to understand that he would immediately proceed to 
contact the owner prior to his departure for overseas and try to sell him on ac- , 


cepting this contract and that, based on his acceptance of this, that it would take y 
about six weeks for the title company to conduct their various processes to con- ’ 
summate the deal. I called him, I believe, a day later -- bs 
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Q. You are getting a little ahead of the continuity, Mr. Witness. Let me 
ask you what, if anything, was Mr. Gibson supposed to do with this particular 
check marked Government’s Exhibit No. 2 for identification, when you gave it 
tohim? A. It was my understanding, both from Mr. Gibson and the written 
contents of the agreement which both my wife and I signed, that all deposit 
monies deposited on this particular sale were to be held until settlement time 
by the agent. However -- ! | 

MR. SHERRY: Your Honor, I object to what his understanding was. I 
would like to know what was said. | 

THE COURT: He just said ‘‘showever.’’ He didn’t say what his under- 
standing was. Go ahead. | 

By Mr. Hantman: | 

Q. What kind of a place was this that you were going to purchase ? A. It 
was a cement block structure with cement stucco on the outside. Very poor 
condition. It had three units, one in the basement, one on the first floor, and 
one on the second floor. All one bedroom apartments. It was pretty well run 
down. And two of the apartments were rented and the basement apartment was 
not rented, but there was considerable debris down there. ! 

Q. Was the property furnished? A. Yes, sir, it was furnished. It had 
a few items, like couches and two refrigerators, but not too elaborately fur- 





nished. . | 

MR. HANTMAN: If there is no objection by counsel, your Honor, the 

government at this time would like to offer in evidence Exhibits 1 and 2 which 

have heretofore been marked for identification. ! 
THE COURT: Any objection ? ; | 
MR. SHERRY: Yes, your Honor, I object to Exhibit No. 2. | 
THE COURT: Your objection is overruled. They will both be marked in 


! 


evidence. | 


(Sales contract was marked Government’s Exhibit 
No. 1 and received in evidence.) i 


(Check dated 12-12-57 was marked Government’s 
Exhibit No. 2 and received in evidence.) 





By Mr. Hantman: | 
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Q. Mr. Gizzi, can you tell us whether or not the 14th paragraph of this 
contract requires that this check be held pending settlement? Is there a state- 
ment to that effect in that contract? A. Yes, sir. Do you want me to read it, 
sir? 

Q. Just read it. A. ‘The entire deposit shall be held by the agent until 
settlement hereunder is made or until the deposit is forfeited. In the event of 
forfeiture of the deposit, the agent shall retain one-half thereof as compensa- 
tion for his services and shall pay to the seller’”’ et cetera, et cetera. 

Q. Now, was any settlement made in connection with this matter by De- 
cember 18, 1957? A. No, sir. 

Q. I’d like you to look at Government’s Exhibit No. 2, this cancelled 
check. Can you tell us from your examination of the check, sir, the date it was 
cashed? A. Yes, sir; it was cashed, according to this check, on the 18th of 

December, six days after I consummated this agreement. 

Q. And the endorsement on the reverse side of that check? A. A Mr. 
Frank A. Gibson and a Mary K. Barker. 

Q. Do you know who Mary K. Barker is? A. I learned that this morning 
here. 

Q. You didn’t know that before today? A. No, sir. 

MR. HANTMAN: With the Court’s permission I would like to pass these 
exhibits to the jury. 

THE COURT: Very well. Examine them, ladies and gentlemen of the jury. 

(There was a brief pause, during which the exhibits were examined by the 
jury.) 

THE COURT: Proceed. 

By Mr. Hantman: 

Q. Mr. Gizzi, did there come a time when you learned who the owner of 
this particular property 1720 28th Street, Southeast, was? A. Yes. 

Q. Who was that? A. AMr. Ferry. 

Q. James Ferry? A. James Ferry, yes, sir. 

Q. At the time you gave Mr. Gibson this particular check for $500.00, 
which is Government’s Exhibit 2 in evidence, did Mr. Gibson make any repre- 
sentation to you that by virtue of this power of attorney and as the agent for Mr. 
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Ferry he was authorized to sell this particular Raaeeney * for any particular 
amount ? 

MR. SHERRY: I object to the leading questions. 

THE COURT: It is leading. Sustained. Reframe your question. 

By Mr. Hantman: ! 

‘Q. Did Mr. Gibson make any representation to you, sir, at the time this 
transaction was concluded, with respect to any authorization he had to sell 
this particular property? A. Yes, sir; he told me he had a bona fide power of 
attorney to represent Mr. Ferry and, in addition, that he had an exclusive to 
handle this particular property of Mr. Ferry’s, and he signed the contract as 
such, as agent. ‘ 

Q. Did he make any -- strike that. Did he state that he was authorized 
to sell the property for any particular amount ? A. Yes, sir. | 

Q. What was that? A. At that time it was $8,000.00. | 

Q. Now, at the time you gave Mr. Gibson the check did you and he have 
some understanding as to what, if anything, Mr. Gibson was going to do to con- 
summate this transaction? A. Yes, sir; he was going to contact the owner and 
present him with the check and the signed contract just prior to departing for 
overseas, and he would let me know whether Mr. Ferry had accepted the con- 
tract, and if so, he would start proceedings to have a title search. 

Q. At that time did you know that Mr. Ferry was the owner ? A. No, sir. 

Q. Now, was Mr. Gibson going to get in touch with you concerning this ? 
A. Yes, sir. : 

Q. Did there come a time when he did that? A. Yes, ald I believe it was 
the next day, if I am not mistaken. ! 

Q. Tell us as best you recall what, if anything, transpired natiieén you 
and Mr. Gibson this next day. A. He told me that the contract: was O.K., it 
had been accepted by the owner, and that he had started proceedings with the 
Lawyers Title to have the title searched, and that it would take about six weeks 
before we hear on what would happen exactly. 

Q. All right. Did you make any efforts to contact Mr. Gibson at the end 
of that time? A. Yes, sir; prior to that time I called up Mr. Gibson and asked 
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him how the title search was going. I had several conversations on that, but 
the last one he told me that the search -- the mortgage company had turned 
down the mortgage, that it was the Acacia Mortgage Company. I learned at 
that time it was Acacia held the present trust. However, he was going to ask 
some mortgage companies, if I would give him a little more time. He then 
told me that the Raymond Stamp Company -- Marbury Stamp was the person 
that was going to handle the mortgage and it looked like they would give me a 
mortgage. 

Q. When Mr. Gibson told you that Lawyers Title would do the settlement 
and title work in connection with the property, did you make any effort to con- 
tact them? A. No, I did not, sir. 

Q. Did you make any efforts to reach this Marbury Stamp Company ? 

A. Yes, sir. 

Q. This is a lending institution? A. Yes, sir, I presume so. 

Q. What, if anything, did you do in that connection? A. Mr. Gibson called 
me one day and told me that I would have to submit a financial statement to the 

Marbury Stamp Company in regards to this particular loan and he wanted 
me to send the statement directly to him. I said, ‘I would rather send it to 
the Marbury Stamp Company rather than give this type of information through 
your office.’’? He then gave me the number of the company and I called a Miss 
Keeler. Miss Keeler told me exactly what to prepare on this financial statement 
and to mail it to her and that I should keep in touch with her within about ten days 
and she was going to conduct a credit check on me. I waited about ten days and I 
called Miss Keeler and she told me that -- 

Q. Never mind what she told you. As a result of the conversation you had 
with Miss Keeler what, if anything, did you do? A. I then submitted the finan- 
cial statement to Miss Keeler. 

Q. Now, were you able to secure the necessary financing at the Marbury 
Stamp Company? A. WhenI called Miss Keeler she told me that my credit had 
been approved and that the loan was ready for me. However, they were waiting 
for some documents that Mr. Gibson had promised her and they were still forth- 


coming. 
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Q. Did those papers ever arrive, to your knowledge? A. No, sir. On 

two occasions I called Mr. Gibson’s office and no one answered. I con- 
tinued to try to get him. So, finally, one day I went to his office and I found 
that it was closed. I went downstairs where there was a dry cleaner and they 
told me that they didn’t know where he was. ! 

Q. Did you ever obtain title to this particular property ? A. No, sir. 

Q. Did you ever get your money back? A. No, sir. | 

Q. When you gave Mr. Gibson this $500.00 check, Government’s Exhibit 
2 in evidence, and signed this contract, was your wife with you on that occa- 
sion? A. Yes, she was. ! 

Q. Did you ever intend that any renovations be done to this mead 
property located at 1720 28th Street? A. No, sir. ! 

Q. Do you know of any renovations to the property that vn contemplated 


by eee A. No, sir. 
R. HANTMAN: I believe that is all the questions I have of this witness, 


your Honor. 
* * * a * * * * 


CROSS-EXAMINATION | 





By Mr. Sherry: 

inal How did you learn of Mr. Gibson’s existence? A. Through Mr. George 
Cissel. | 

Q. And under what circumstances? A. Mr. George Cissel, who worked 
at the same office that I do, was interested in the property in question and he 
asked me to look at the property. SolI looked at the property and he told me 
that they were asking ten-five and what I thought it was worth and I told him to 
make an offer of $8,500.00. | 

THE COURT; Is that an answer to your question? I must have misunder- 
stood your question. | 

MR. SHERRY: I don’t feel it’s responsive, but I will ask additional ques- 
tions, your Honor. | 
THE COURT: All right. 


By Mr. Sherry: 
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Q. Had you ever dealt in real estate with Mr. Cissel before? A. No, sir. 

Q. Had you discussed real estate with him before? A. Yes; but not in 

the question of this particular property; just generalities insofar as in- 
vestment properties, the good points and bad points of having investment prop- 
erties. 

Q. In other words, you let Mr. Cissel know that you were in the market 
for good investment properties? A. Yes, sir. 

Q. And do you have other investment properties at this time? A. Yes, 
sir. 

Q. Many? A. Well, we have one here. 

THE COURT: What do you mean by ‘‘we’’? 

THE WITNESS: My dad and I. 

THE COURT: I see. 

By Mr. Sherry: 

Q. And do you have any in Philadelphia? A. Not now, no, sir. 

Q. At that time? A. No, not at that time. 

Q. At that time you had one here in the District? A. No, sir; I was look- 
ing around for one. 

Q. Had you dealt in real estate prior to that time? A. Yes, sir, but only 
to the extent of buying. 

Q. You would buy property ? A. Well, investment property, yes, sir. 

Q. And then you would remodel the property? A. Not necessarily, no. 

Q. But there were occasions when you would buy property and remodel 
it? A. Not as the way I think you mean it. If it needed remodeling insofar as 
renovation, yes, ordinary renovations. 

Q. How many pieces of property had you bought prior to this time? A. 
We only had one property in Philadelphia prior to that time. 

Q. And none in the District? A. I had my own home in the District. 

Q. But for investment you had none? A. None, no, sir. 

Q. I believe you said you were a Program Analyst? A. A Management 
Analyst. 

Q. And what is the nature of that work? A. It consists of making manage- 
ment surveys of government organization in the Public Health Service. 
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Q. And during the course of that work do you read reports ‘and things of 
that nature? A.. Oh, yes. 


Q. And you draw conclusions from what you read? A. Yes | sir. 





Q. Did you read this contract before you made the statement before that 
the contract provides that the deposit shall be held by the agente ? A. Yes, sir. 
Q. You read that thoroughly? A. Yes, sir. ! 
Q. Showing you Government Exhibit No. 1, which I have referred to be- 
fore as the contract, are certain words struck out there? A. Yes, sir, I 
questioned these words and the only words that were struck were the words, 
‘‘whereby the commission was to be withheld by the agent.’’ | 
Q. I am referring to this top line. This is a carbon paper, is that not 
correct? A. Yes, sir. | 
Q. Doesnt this with the struck out words say, ‘‘The entire deposit shall 
be held by sellers**? And the word ‘agent’, is that not x’d out? A. Yes, but 
I had the original at that time, and if you will note on the original copy -- 
Q. Please. I don’t have the original. This is my only copy. 
MR. HANTMAN: Your Honor, I submit the witness has a right to complete 
his answer. 
THE COURT: He certainly has. Complete your answer. 
THE WITNESS: Yes, sir. I questioned that. This carbon dipped, and 
the sellers was only referring to the commission to be withheld by the agent. It 
slipped down the line. I questioned that at that time. 





By Mr. Sherry: | 
Q. In other words, the word ‘‘sellers’’ did slip down a line? A. From the 





original copy, yes, sir. 

Q. So that the word ‘‘sellers’”’ on the original copy appeared after the 
word ‘‘by’’, is that correct? A. ‘‘By’’, but it was not meant to be there. 

Q. What did it read on the original copy? A. It read, “The entire deposit 
shall be held by agent.’’ There was nothing in that line. | 

Q. Where did the word ‘‘sellers’’ appear? A. The word “sellers”? ap- 
peared where the striking out commences, right here. (Indicating) ) 

Q. And did the striking out also slip down? A. Not having the original 
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here, I could not tell you that. However, if you will note where it says, ‘In the 
event of forfeiture of the deposit’’, which was the line that was struck on the 
original, it has come down a bit here. The word ‘‘sellers’’ was meant to be 
right in that second sentence or third sentence of Paragraph 14. 

Q. You mean to say then that the word ‘‘sellers”’ as it appears on this 
carbon copy has actually slipped up? This word ‘‘sellers’’ appears one line 
higher than it appeared on-- A. Apparently, yes. 

Q. But at the same time you say that the striking out appears one line 
further down than appeared on the -- A. Yes, sir, the word ‘‘sellers” did 
not appear in this blank space after the words ‘‘held by.’’ I would have never 
signed that contract if it said that. I would be retaining my own money. 

Q. Referring to Government’s Exhibit No. 2, was this check all written 
at the same time? A. At the time that the contract was consummated, yes, 
sir. 

Q. Including all annotations on it? A. Yes, sir. 

Q. You are certain you remember that? A. Yes, sir. May I add some- 


_ thing there ? 
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THE COURT: Yes, go ahead. 

THE WITNESS: That check was given to Mr. Gibson immediately at the 
time that the contract was signed and I didn’t see it again until about the 19th, 
which was six days later. 

THE COURT: All right. 

By Mr. Sherry: 

Q. It’s been in your possession since that time? A. Yes, sir. 

Q. Do you know what the then existing mortgage was on the property? A. 
I understood at that time it was down to $6,500.00. 

Q. And how did you learn that? A. Through Mr. Gibson. 

Q. And where did you learn it? A. At his office at the time that the con- 
tract was consummated. 

Q. At the same time did you discuss another offer which related to your 
paying $500.00 or $1,000.00 over the then existing financing in the event that 
this loan could not be -- A. At what particular time are you referring to, sir? 
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Q. At the time when you learned there was a $6,500.00 mortgage. A. No, 
not at that time. | 

Q. When did you discuss that offer? A. I discussed that with Mr. Gibson 
six weeks later, whenI learned that the search and the processing had proved 

that no mortgage company would give me a $7,500.00 mortgage. Anda 
day or two after that, my wife went by the neighborhood and noticed that there 





was a sign for the property up on sale by a Mr. Shelton. I immediately called ° 
Mr. Gibson and asked him what was giving here, here I had a sales agreement 
on a property and the property is being sold by another agent. As a result, he 
told me that this man didn’t realize the repercussions of sales agreements, and 
went on that way. And I had to go out of town, sol told my wife to go to Mr. 
Gibson’s office for two purposes: one, to retrieve the $500.00, or either have 
him consummate an absolute sale or not. He told her that he would try to get 
from the Marbury Stamp Company a $7,500.00 trust if we would put in the other 
-- $5,000.00, $7,000.00, something like that -- and we would put in another 
$500.00. And it was at that time that I was waiting for the mortgage company 
to call me. I called them up and they told me that yes, I had been approved for 
this loan; however, they were waiting for certain documents from Mr. Gibson. 
I tried to get Mr. Gibson once and he told me that he had sent those documents 
there. I called the Stamp Company again and they told me that they had not 
received them. All subsequent calls, I couldn’t find Mr. Gibson.) I later went 
to his office and the office was closed. I went downstairs and they told me they 
didn’t know where he was. | 
Q. You say that you sent your wife to Mr. Gibson’s office. You were out 





of town at the time? A. Yes, sir, I was out of town. 
Q. Had Mr. Gibson at that time contacted you with reterente to the 
Marbury Stamp Company? A. No; this was after when I returned and he told 
my wife that he was going to try to get a loan from another company. 
Q. Prior to the time you went out of town had he contacted you? A. No, 
sir. ! 
Q. How long were you out of town? A. Approximately ten days. 





Q. Now, you yourself spoke to Miss Keeler at the Marbury Stamp Company ? 
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A. By telephone, yes, sir. 
Q. And did you discuss this matter with her at any length? A. Yes, sir. 


Mr. Gibson called me and said that I would have to send a financial statement 

and he requested that I send this financial statement to him personally, and I 

told him I would rather send it directly to the lending company, if he would be 

kind enough to give me the name of the lender. That he did and he gave me a 

Miss Keeler’s phone number. I called and I asked her exactly what she wanted 
in this financial statement, and I complied and sent her that statement. 

Q. What did she say she wanted? A. She wanted a statement as to the 
money that I had in the bank or any loans that I had. | 

Q. Now, what did she say or did she say anything about what papers Mr. 
Gibson was to send? A. Not at that time she did not. | 

Q. But later you called her again about it? A. Yes, sir. 

Q. All right. At that time did she say anything about the papers? A. 
Yes, sir. 

Q. Now, what were those papers? A. All right. She told me that as far 
as my concern, my credit checked or everything was O.K., everything was in 
order, but they were waiting for certain papers from Mr. Gibson. 

. Q. What papers were those? A. She didn’t enumerate for me. She didn’t 
mention it. She just said she was waiting for certain papers Mr. Gibson had 
promised her. I have no knowledge of what those papers were. 

Q. And did she say anything else to you during this conversation? A. 
That was all. 

Q. Did you discuss the loan in any way whatsoever? A. Not at all. 

Q. What the money was to be used for? A. No,I did not, no. 

Q. Did she ask you what the total price was? A. No, sir. 

Q. Did you submit a copy of the contract toher? A. No, sir. 

Q. Were you planning to remodel this property after you had purchased 
it? A. Not specifically for purchase. I planned perhaps: later on, a year later 
on or something like that perhaps, yes. But that was not one of the contingencies 
of my purchasing the property. There was no such agreement. 

Q. I feel that you answered more than I asked. I merely asked did you 





plan to remodel that property. 

THE COURT: You mean immediately or later on? 

THE WITNESS: Immediately or after ? 

By Mr. Sherry: 

Q. Immediately after purchase. A. No, sir. 

Q. I believe you said there was debris in the basement? A. Yes, sir. 

Q. What was that debris from? A. It used to be a furnished apartment. 
It had an old couch. It was all burnt. Surplus furniture, in very bad shape. 
And I understood that there had been a fire there previously and the Fire Mar- 
shal had condemned the further occupancy of that apartment. ! 

Q. How many apartments were there in this house? A. There were two 








apartments occupied, one on the first floor and one on the second floor, and 
the basement floor used to be an apartment until this fire accident, I under- 


stood. 
Q. So that the basement apartment could not be occupied without work 


being done to it? A. Right, sir. But it could not be occupied, under existing 
law, as I understood, since the ceiling was too low. It had been condemned for 
any further occupancy, regardless of remodeling. | 
Q. During this period that you were dealing with Mr. Gibson did you see 
him with regard to any other properties? A. Yes, sir. 
Q. When and on what occasion? A. .I don’t remember exactly when it 
was, but he told me he had some other properties on Euclid Street and he took 
me there to look at them. I was not interested. There were three apart- 
ments, I believe. I looked at them andI wasn’t interested. Later on at one 
time I asked him whether he would be interested in selling some property that 
I might be interested in, since he was an agent, and if he could give me some 
indication whether he could sell these properties for me. If he could, then I 
would give him a certain commission of that. Although I had not purchased 
these properties, I was looking into this particular property. That was the ex- 
tent of my dealings with other properties with Mr. Gibson. | 
Q. Did you ever bring him to some place, apartments, perhaps, and ask 
him for his opinion of them? A. I brought him to this particular property I 
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just brought up and asked him whether he could find any buyers for this prop- 
erty, that I was thinking of buying this property, but I first wanted to ascertain 
whether they were sellable. And he looked at those properties, yes, sir. 

Q. And he gave you an opinion of it? A. Well, he gave me the opinion 
that he would look into seeing whether he could find any buyers for it. I didn’t 
hear too much on that, soI dropped the idea entirely. I never pursued it any 
further. All this time, of course, I was under the assumption that he was a 
bona fide real estate broker. 

Q. Do you recall whether he had a sign on his door? A. No signs, no, 


sir. 


Q. No indication? A. No indications whatsoever. 

Q. Were you ever present in his office when a Mary Barker was also 
present? A. I learned who Mary Barker was this morning here in court, sir. 
When I went to Sergeant Clark, to whom I was referred, I brought to his at- 
tention that the check had been countersigned by a Miss Barker and I requested 
that we try to find out who Miss Barker was. He made attempts and they could- 


n’t find out. And this morning I learned that one of the witnesses would be Miss 
Barker, who was the secretary. 

Q. Now, my question was were you ever present in the office when Mary 
Barker was there? A. She wasn’t in our immediate presence. She had an 
ante-room in front of Mr. Gibson’s office. 

Q. Did she ever place any telephone calls for Mr. Gibson while you were 
present in the office? A. Yes, sir; she called Acacia one time to ascertain the 
exact balance of the loan and whether they would refinance the particular mort- 
gage they had there at that time. 

Q. Do you recall any other calls? Did she ever call Mr. Ferry while you 
were there? A. No, sir. 

Q. Was Mr. Cissel supposed to go in on this deal with you? A. Original- 
ly, when he approached me, he said that he hadafriend who had a property and 
this friend wanted $10,500.00 for the property, and he asked me whether I would 
look at it and go into a partnership deal with him on the property, and he also 
requested I go look at the property and give him my advice on it. As I mentioned 





29 


previously, I did that. I also told him, when I returned, that I would not be 
interested since it was such a small, little thing to go into a parthership in. 
However -- | i 

THE COURT: Is this the same property ? | 

THE WITNESS: The same property, yes, sir. 

THE COURT: All right. 

THE WITNESS: A few days later I asked Mr. Cissel what he had done 
on the property. He said that he was no longer interested. However, I asked 
him would ‘‘you object if I would call the party you are. dealing with ? Would 
you give me his number?’’ And he did. Up to that -- 

THE COURT: Who was that party ? 

THE WITNESS: Mr. Cissel was the party. 

THE COURT: He was dealing with whom ? 

THE WITNESS: With Mr. Gibson. 

THE COURT: All right. 

By Mr. Sherry: i 

Q. Did Mr. Gibson ever show you any written power of attorney or any- 
thing of that nature? A. No, sir. | 

Q. Listing agreement? A. No, sir. | 

Q. Did you ask to see them? A. No, sir. 

Q. Did you ever make a demand on Mr. Gibson for the return of this 
money? A. Yes, sir, when my wife went to see him. 

Q. Were you there? A. No, sir, I was out of town. 

Q. Did you ever make a demand? A. No, sir. I was on my way, when I 
found out that he wasn’t in his office. _ | 

Q. Did you learn where he was at that time? A. They told me that he 
had been evicted, and I couldn ascertain definitely where he was, but I immedi- 
ately proceeded to make calls. I called my attorney and my attorney suggested 

that I call the Real Estate Commission to see whether this man was a li- 
censed real estate broker. I learned that he was not. I then proceeded to find 
out the name of the owner to see whether the owner had given Mr. Gibson a bona 
fide power of attorney. Mr. Shelton gave me the name of the owner and his phone 
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number. Mr. Ferry told me that he never had given him a power of attorney. 
I then went to Sergeant Clark. From Sergeant Clark I ended up in the District 
Attorney’s Office. 

Q. But again my question was, did you yourself ever make a demand on 
Mr. Gibson to return your money. A. No, sir. 

Q. And what date was that that you went down to his office? A. Some- 
time in February, I imagine. I can’t remember. 

Q. It was when you returned from Philadelphia? A. Oh, no. It wasa 
few days after that. A few days after that. My first trip here you can recall 
in the records. I don’t recall exactly what that was. It might have been in 
February but I don’t remember exactly, but I do know this, that when I called 
Sergeant Clark -- 

Q. No, I just asked you -- You don’t know, you don’t recall? A. The 

date that I went to his office ? 

Q. Yes. A. It was sometime in February, I imagine. 

MR. SHERRY: Will you indulge me a moment? 


(Brief pause) 

By Mr. Sherry: 

Q. How many days did you go to Mr. Gibson’s office that he was there ? 
A. You mean after the signing of the agreement ? 

Q. No, all together, from the very first. A. I would say about three 


times at the most. 
.Q. The first time -- A. Was at the time of the signing of the sales agree- 


ment, 

Q. You had never been in the office before then? A. No, sir. 

Q. But you had spoken on the phone? A. Only the first time and I im- 
mediately went to see him to sign the sales agreement after that. 

Q. And what -- Were you accompanied by your wife at that time? A. 
Yes, sir. 

Q. Was anyone else with you? A. No, sir. 

93 Q. Was anyone else in the office besides Mr. Gibson? A. Mrs. Barker 

was in the front office. That’s all. There was no one else there. 
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Q. The second time, when was that? A. The second time was when we 
returned where we had inspected these other properties that he was trying to 
interest me in and we had returned back to his office to tell him ag we were 
not interested. | 

Q. And the third time? A. The third time was when I went back to ask 
him what he was going to do now that the days had expired, whether he was 





going to get another mortgage, and he said he was going to contact Acacia to 
see whether they would increase the financing or he was going to|stop at Mar- 
bury Stamp for another mortgage. They called on the occasion before that. 
Q. Who was there then? A. Mrs. Barker and Mr. Gibson and myself. 
Q. Was your wife there? A. She was only there on the first occasion 
and the time she returned to see him. : 
Q. Was there any time that no one was there but Mr. Gibson? A. Not 
on those three occasions, no. Mrs. Barker was there each time, I think. 
Q. Every time you were there his secretary was there? A. She was 
in the anteroom. That room was separated. | 
MR. SHERRY: That’s all. ! 
THE COURT: Redirect? | 
REDIRECT EXAMINATION ! 





By Mr. Hantman: 
Q. When Mrs. Barker was in this anteroom was there a door connecting 
the two rooms? A. Yes, there was. : 
Q. Was the door open or shut during the time you were conferring with 
Mr. Gibson? A. I don’t remember. I believe on one occasion it was shut and 
one occasion it was open. | 
MR. HANTMAN:. Thank you. That is the extent of the redirect if your 
Honor please. 
THE COURT: The witness may be excused. Call your next witness. 
MR. HANTMAN: Call Miss Jacquelyn Keeler. 
Thereupon, 





‘JACQUELYN KEELER 
called on behalf of the government, and having been duly sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 

By Mr. Hantman: 

Q. I would like you to speak up in a loud voice, ma’am, so that his Honor 
and the ladies and gentlemen of the jury, the defendant and his counsel can here (sic) 
you. Give us your full name and your address. A. Jacquelyn M. Keeler, 1111 
Army-Navy Drive, Arlington, Virginia. 

Q. You will have to speak louder above the airconditioning so that the 
jurors at the far end of the box can hear you. What is your occupation? A. 
Mortgage broker. 

Q. I take it as a mortgage broker, you handle various real estate trans- 
actions? A. That’s right. 

Q. What firm do you work for or operate? A. R. Marbury Stamp and Co. 

Q. Where are they located? A. 2030 North 16th in Arlington, Virginia. 

Q. Miss Keeler, in your capacity as a mortgage broker, did you ever have 
occasion to interest yourself in brokering a mortgage for a piece of property 


denominated as 1720 28th St., Southeast, in the District of Columbia otherwise 
known as Lots 42 and 813 in Square 5636? A. Yes, I did. 
Q. And how did that come about as best you recall? A. I received a call 
from Mr. Gibson stating that he was trying to obtain a mortgage loan on 


that property. 

Q. Was that Mr. Frank A. Gibson, the defendant in this case? A. That’s 
right. 

Q. All right. Tell us what Mr. Gibson said to you in that connection and 
what reply, if any, you made to him, ma’am. A. Well, I told him that I would 
try to obtain the mortgage on this property if I could, but that I would need 
certain necessary pieces of paper. 

Q. What pieces of paper did you tell Mr. Gibson were required before you 
could obtain the loan on this particular property? A. Well, a financial state- 
ment on the purchaser; as I understood, there was going to be some rebuilding 
of the property and I therefore wanted plans, specifications, breakdown of the 


cost of the reconstruction. 
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Q. You wanted building specifications? A. Right, plans. ! 

Q. And a breakdown of what the cost of the various renovations would be ? 
A. Right. | ! 

Q. You say you understood there was to be some renovations to this 
property. Who gave you that understanding? A. Well, Mr. Gibson. 

Q. When was this that you conferred with Mr. Gibson concerning this 
loan, approximately ? A. Approximately January or February. ft was the early 
part of the season. 

Q. Of this year? A. Yes, sir. : 

Q. Did you know, at that time, that a Mr. Anthony Gizzi was the prospec- 
tive purchaser for this particular property? A. Yes,I did. | 

Q. Did Mr. Gibson tell you that? A. Yes. | 

Q. Did there come a time when you received a financial statement from 
Mr. Gizzi? A. Yes,I did. , 

Q. What did Mr. Gibson say when you told him that you had to have this 
building plan and cost breakdown and specifications concerning this property 
before you could obtain a mortgage loan? A. That he would get them together 
and send them to me. ! 

Q. How much of a loan was Mr. Gibson seeking to obtain in connection 
with this property? A. AsI recall, it was approximately nine to twelve thou- 
sand. Somewhere in that lower bracket. | 

Q. Did you make any efforts to secure that much of a loan for Mr. Gibson ? 
A. I did not, | 

Q. Why was that? A. Because I didn’t have the plans and specification 
necessary for me to take it to a mortgage lender. 

Q. Did you make any efforts to secure those documents ae Mr. Gibson 
so that you could process that loan application? A. AsI recallI talked to Mr. 
Gibson on the telephone several times about it. ! 

Q. And what, if anything, did you say to Mr. Gibson on those occasions 
and what reply, if any, did he make to you? A. Well,I requested -- told him 
that I couldn’t get the mortgage loan unless I had the necessary papers and he 
said that he would get them together for me and and give them to me. 





34 


Q. Was this the same response you got on each of the subsequent occa- 
sions that you called Mr. Gibson? A. Yes. 

Q. Did you call him at his office at 2133 Pennsylvania Avenue, North- 
west? A. Yes. 

Q. Were you ever able to process any loan for Mr. Gibson in connection 
with that property that I have been interrogating you about? A. No. 

99 Q. And you have not secured a loan for that property to this date? A. 
No. 
MR. HANTMAN: I have no further questions, your Honor. 
THE COURT: Cross-examine. 
CROSS-EXAMINATION 

By Mr. Sherry: 

Q. Did you ever talk to Mr. Gizzi with respect to this? A. Yes, I did. 

Q. And when was that, do you recall? A. It was in the same period of 
time, between January and February. It was over the telephone. | 

Q. Did you call him or did he call you? A. He called me. 

Q. And what did he say? A. He wanted to know, as well as I can remem- 
ber, what I wanted from him to be necessary to obtain this mortgage loan. And 
I told him I wanted a financial statement. 

Q. At that time did you discuss the size of the loan with him? A. I prob- 
ably -- I can’t remember whether it was discussed or not. I couldn’t possibly. 

100 Q. Did you discuss the general plans, did you discuss with Mr. Gizzi the 
fact that Mr. Gibson had not furnished any necessary papers at that time? A. 
Yes, he called several times, Mr. Gizzi did, wanting to know if it had been 
processed, if I had obtained the loan yet and I each time would probably tell . 
him that I had not gotten the necessary papers yet. 

Q. Did he ever ask you what those papers were? A. I couldn’t say 
whether we discussed the specific papers or not. I could have, and I couldnt 
have. I couldn’t tell you. 

Q. Did you ever discuss the reconstruction with Mr. Gizzi? A. Again 
I couldn’t be sure. This is one case among many that I have had. 

Q. Did you ever call Mr. Gibson and ask Mr. Gibson to obtain a financial 
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statement from Mr. Gizzi? A. I am sure that in the beginning when I first 
talked to Mr. Gibson about the loan I told him that I would need a financial 
statement plus the plans, specifications, et cetera. Because that is just a 
routine thing. | 
Q. And later Mr. Gizzi called you and asked you what information you 
wanted? A. Yes, sir. | 
Q. And at that time you had not received any plans or breakdown of 
costs or specifications? A. No. | 
Q. Nor had you received the financial statement, is that correct ? A. 
Yes. | 
Q. And did he call and say whats holding up the loan or something to that 
effect? A. Yes. | 
Q. And did you tell him in general what was holding up the loan ? A. I 
would say that I didn’t have the papers necessary to process the loan and give 
it to a mortgage broker or a mortgage banker. | 
Q. And at that time did you tell Mr. Gizzi what those necessary papers 
were? A. That I can’t be sure of. | 
R. HANTMAN: I object, your Honor. The question has already been 
answered and its repetitous. | 
THE COURT: It’s repetitous. It is answered again the same way so let 
it stand. | 
By Mr. Sherry: 
Q. In other words, you just dont recall what you said to Mr. Gizzi? A. 
_ A. No, I don’t recall any specific language in any conversation other than 
the fact that I know what my procedure is to obtain a mortgage loan. Therefore, 
I know if I talk to someone about a mortgage loan I would have asked for very 





specific information. | 

Q. So you are just talking about general procedures then and not about 
this specific case? A. That’s right. 

Q. So that when you stated before on direct examination inl response to 
the District Attorney’s question that Gibson gave you the understanding that 
there was to be reconstruction, did you recall that accurately ? A. Yes, I do. 

| 


| 
| 
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Q. But you’re unable to recall accurately whether or not you ever dis- 
cussed this with Mr. Gizzi? A. I can not refer to specific information that I 
may have said to Mr. Gizzi or that he may have said to me. AsI said before, 
I know that I asked Mr. Gibson for plans and specifications, et cetera, because 
that would have been -- is necessary as flour and salt is to making bread. I 
could not have gotten a loan for Mr. Gizzi or Mr. Gibson had I not asked him 
for that information. | 

Q. Could you also have asked or told Mr. Gizzi in response to his ques- 

103 tion as to why the loan wasn’t forth coming that you also needed the plans 
and specifications ? 

MR. HANTMAN: Objection, if your Honor please. It calls for speculation 
on the part of the witness. . 

THE COURT: Reframe your question, if you can. 

By Mr. Sherry: 

Q. Are you -- 

MR. SHERRY: It would merely be repetitous. 

By Mr. Sherry: 

Q. Did you open a file in your office on this case? A. Did I have a file? 

THE COURT: Did you open a file? 

THE WITNESS: Did I open a file? No. 

By Mr. Sherry: | 

Q. You did receive a financial statement from Keeler. Where does that 
appear in your records? A.I did what? 

Q. Excuse me. You did receive a financial statement from Gizzi. Where 
does that financial statement appear in your records? What do you do when you 
receive something like that? A. Well, I did not record that I received a finan-. 
cial statement from Mr. Gizzi merely because the case never formed itself 
enough to become anything active to me. 

104 Q. Did you return the statement? A. I did not. . 

Q. Is it still in your file? A. I don’t know. I could not locate it today. 

Q. Do you have any other memoranda on the case in writing? Were you 
able to locate any? A. No. 
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Q. Did you send an appraiser out to look at the property? A. No, because 
the property was going to be reconstructed. There would have been no reason to 





send an appraiser out. 

Zz MR. SHERRY: That’s all. 

MR. HANTMAN: No redirect, your Honor. 
THE COURT: You may be excused. Step down. 
MR. HANTMAN: Mr. Marshall, will you please call Mrs. Gizzi. 
Thereupon, ! 


| 
| 
| 
| 





MARGARET GIZZI | 
«| called on behalf of the government, and having been duly sworn, was examined 
and testified as follows: | 
i DIRECT EXAMINATION | 
By Mr. Hantman: | 
Q. I would like you to speak in a loud voice, ma’am, so that his Honor, 
; the ladies and gentlemen of the jury, the defendant and his counsel can hear 
everything you have to tell us. Give us your full name and your address, A. 
Margaret Evalyn Gizzi. I live at 1540 42nd Street, Southeast. | 
105 Q. You’re the wife of the first witness in this case, Mr. Anthony Gizzi? 
A. Yes. | 
Q. Mrs. Gizzi, do you know the defendant in this case, Frank A. Gibson ? 
A. I know him. I have seen him, I have spoken to him. 
Q. When was the first occasion that you recall having seen the defendant, 
¥ Frank A. Gibson. A. Well, my husband and I went to his office sometime in 
7 December about this piece of property. | 
Q. What piece of property is that you have reference to? A. It’s a prop- 
x erty on 28th Street, Southeast, 1700 block. | 
Q. 1720 28th Street, Southeast? A. Yes. 
Q. Do you recall -- Is that December of last year? A. Yes. 
" Q. Do you recall, approximately, the date? A. It was around the 12th or 
4 106 13th of December. : 
Q. And where was Mr. Frank A. Gibson’s office? A. I don’t know the 


| 


P exact street. I’m not very familiar with Washington. 





38 


Q. Was it here in the District of Columbia? A. Yes, it was. 

Q. Do you recall whether or not it was on Pennsylvania Avenue? A. Yes, 
I believe it was. Yes. 

Q. What was the purpose of you and your husband going to Mr. Gibson’s 
office on December 12th 1957? A. Well, we heard about this piece of property 
that Mr. Gibson was selling or had for sale and we saw the piece of property 
and my husband had spoken to Mr. Gibson on the phone pertaining to the prop- 
erty. 

Q. Had you ever spoken to Mr. Gibson prior to this time or seen him prior 
to this time? A. No, I had not. 

Q. Was anyone else supposed to be there when you and your husband got 
to Mr. Gibson’s office? A. Not that I know of. 

Q. How about the owner of this particular piece of property, was he sup- 
posed to be there? A. We assumed that the owner would be there. 

107 Q. When you got there who, if anyone, did you find present? A. Well, it 
was his secretary or receptionist, whatever you wish to call it, and Mr. Gibson 
was in his office. | 

Q. Was the owner of the property there? A. There was no one there but 
Mr. Gibson in his office. 

Q. Did either you or your husband question Mr. Gibson relative to that 
fact? A. Yes, when we were starting to talk, we were looking around and no 
one was there and we said, ‘‘Well, where is the owner of this property ?’* And 
he said, ‘‘Oh, well, he is on his way overseas” and he said ‘I have a bona fide 
power of attorney to take care of all this and sell the property.’’ | 

Q. Did either you or your husband ask Mr. Gibson to show you the power 
of attorney? A. My husband was doing the talking and exchanging papers and 
everything. 

Q. Did your husband then ask Mr. Gibson to show him the power of at- 
torney? A. Yes. 

Q. Did Mr. Gibson say anything in that regard? A. Well, he said he def- 
initely had the power of attorney. 

Q. Did he ever show that power of attorney to either you or your husband ? 
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A. I believe he must have shown it to my husband. 
Q. You’re sure about that? A. Well, as far asI can remember, because 





























you wouldn’t give out money unless you could see something for sure. 

Q. Allright. Did you, at that time, enter into any contractual relation- 
ship with Mr. Gibson? A. Yes, we sat there and discussed the price of the 
property, et cetera, as any one would when they’re transacting business, and 
Mr. Gibson asked for a down payment on the sale, to clinch the sale, 

Q. How much was the down payment to be? A. Five hundred dollars. 

Q. Did Mr. Gibson have any brokers license on his wall any where that 
you could observe. A. I saw nothing but a picture on the wall in either one of 





the offices. | 

Q. Did you or your husband at that point ask Mr. Gibson whether or not 
he was a bona fide and licensed real estate broker? A. I asked. I said ‘‘Are 
you’?-- | 

Q. What did you say in that connection and what reply, if any, did Mr. 
Gibson make? A. Well, I looked around. I saw nothing on the wall but this 

109 one picture and I said ‘‘Are you a real estate broker’’ and he said ‘Why, 

yes’’, he said ‘I’m a registered real estate broker.’? He says in the District. 
And he said also Maryland and Virginia, And he was quite emphatic. So that 
allayed my fears. ! 

Q. Did Mr. Gibson make any statement to either you or your husband 
relative to whether or not he could sell this property to you by virtue of this 
power of attorney? A. Yes, he said, definitely, he could, because the man 
was on his way overseas and that he could sell it to us. | 

Q. And what was the initial asking price that Mr. Gibson made ? As I 
believe it was 8,000 dollars. 

Q. Did you and your husband enter into a contract with Mr. Gibson under 
those arrangements? A. Yes, we did. | | 

Q. Did there ever come a time when you agreed to give Mr. Gibson 
$8,500. A. No, we never heard anything more and we kept asking Mr. Gibson 
and my husband kept calling him on the phone and asking him “Well what. hap- 
pened --’’ | 
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MR. SHERRY: Your Honor this is not a responsive answer to the question. 
THE COURT: That is true. You may strike it. Ask the question again and 
110 get the correct answer and then to stop any divergence from the answer 
ask her another one. 

MR. HANTMAN: Very well, your Honor. 

By Mr. Hantman: 

Q. As far as you know, Mrs. Gizzi, was there any difficulty being encountered 
in securing a loan for this premises? A. Yes. 

Q. And did either you or your husband make any further promises to Mr. 
Gibson relative to this property in the event he was successful in securing the 
loan? A. Well, we told him that we would give him 500 dollars more, because 
there was something that he wanted 8,500. He wanted to bring it up to that. 

Q. So that if Mr. Gibson was successful in getting the loan you people would 
give Mr. Gibson the other five hundred? A. Yes, sir. 

Q. And that would make it a sale price of 8,500 dollars? A. That’s right. 

Q. Now, I’d like to show you, ma’am, Government’s Exhibit 1 and 2 in 
evidence. Government 1 being a contract. Is that your signature on that con- 
tract? A. Itis. 

Q. Did you sign that in the office of Mr. Gibson? A. I certainly did. 

111 Q. Did Mr. Gibson sign that as agent in that office? A. Yes, he did. 

Q. I would like to show you this check which is Government’s Exhibit 2 
in evidence. Can you identify that check, ma’am? A. Yes, this was my husband 
bank account in Philadelphia and this is his signature. 

Q. And what, if anything, did you see your husband do with that check ? 

A. He handed it to Mr. Gibson. 

Q. When? A. The day we went up there and we signed this and he gave 
him this 500 dollar check. 

Q. Now, did you ever have any subsequent occasions to contact Mr. Gibson? 
A. Well, I went up there -- Mr. Gibson called and said he had another piece of 
property if we wanted to look at it. And we did, we looked at it, my husband and I 
went out there and looked andI didn’t care for the property. This was another 
piece of property. And then one time I went back after all this long time of this 
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thing coming through. 
Q. You mean the transaction involving the 28th Street property? A. Yes. 
112 And my husband was out of town and then I went up to Mr.Gibson, I looked 
up his address, and I took a cab and I went over to his office and I was going to 
ask him either give us the 500 dollars back if you can’t get a mortgage for us 
or do something. I mean just don’t leave us sitting here with 500 dollars tied 
up. | 
Q. Were you able to reach Mr. Gibson then? A. No, he wasn’t in his of- — 
fice. | | 
.Q. Did you, from that time to this, have you had occasion meet with or 
consult Mr. Gibson? A. No, I have not. | 
R. HANTMAN: I have no further questions, if your Honor bplbase: 
THE COURT: Cross-examine. 
CROSS-EXAMINATION | 
By Mr. Sherry: | 
Q. Did you see this check before it was handed to Mr. Gibson? A. No, 
it was written out there in the office. | 
Q. That’s what I asked. Did you look at it before it was handed to Mr. 
Gibson? A. Certainly. | 
Q. After it was written out but before it was handed to Mr. Gibson? A. 
113 Yes, I was right there when it was signed. I saw it. | 
Q. Was this writing on the check at that time, the writing referring to 
the down payment and the address, or was that put on later after you received 
the check back from the bank? A. No, that was there. This was written in 
there while the check was written. | 
Q. Now, I believe you stated that your husband asked Mr. Gibson to show 
him the power of attorney, is that correct? A. Yes. | 
Q. And what happened then? A. Well, I was just listening to them talk 
and he had a piece of paper and showed him a piece of paper. Aptnetbing to that 
effect. I didn’t go over to the desk nor did I look. 
Q. You did see Mr. Gibson show your husband a piece of paper in response 
to that question? A. Yes. Because he said -- he made the statement ‘Welll 
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have a bona fide power of attorney for this man’’, 

Q. And there is no doubt in your mind about that? A. No, there is not. 

Q. Did you read this contract before you signed it? A. Well, certainly. 
There was a money transaction. I read it. 

Q. Did you look -- inspect the copies also before you signed them? A. 

114 My husband read everything very carefully. 

Q. But did you, yourself, or did you just sign where your husband told 
you to. A. Well, I signed -- naturally I signed every one and I read the first 
one, If there was any other ones, why, I read it. 

_Q. Have you and your husband participated in any other real estate 
transactions? A. When? 

Q. Prior to this time of December 1957? A. Yes, my husband had an 
apartment house in Philadelphia. 


Q. Any property here in the District? A.Only our home. 
Q. And only the one piece of property in Philadelphia? That’s right. 
Q. And were you part owner of that? A. No, I was not. 


Q. During this period of time were you and your husband interested in 
looking at other pieces of property for investment purposes? A. Yes. 
Q. And did you also look at other pieces of property? A. Yes. 

115 Q. Did you use real estate brokers. A. Well, my husband did all that 
because I wasn’t interested in real estate. He did all the talking and he went 
out with the brokers himself. 

Q. Did you and your husband discuss what you were going to do with this 
1720 28th Street property if you purchased it? A. Well, eventually we were 
going to fix it, not right away. 

Q. Had you looked at the property yourself? A. Yes. 

Q. And in what condition was the basement? A. Well, the basement was 
a shambles, somewhat. 

Q. Do you think the basement could have rented in its condition at that 
time ? A. Perhaps it could have. 

Q. Had you and your husband discussed remodeling the basement? A. 
After we had had the property and after we had had it a while. 
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Q. No, what I am saying is during this period of December and January 
1957, did you and your husband discuss with each other that you would remodel 





the basement in the future? A. Not right then, no. | 
116 Q. By that answer do you mean that you didn’t discuss it then or that you 
discussed it but didn’t plan to remodel it right then? A. We didn’t plan to re- 
model it right then. 
Q. But did you discuss it then? 
THE COURT: Did you talk about it. ; 
THE WITNESS: Well, yes, when you buy a property and there is something 
wrong with it you always say eventually we will do this and eventually we will 
do that. ) | 
By Mr. Sherry: 
Q. So that you did make general plans for sometime in the future for re- 
modeling? A. Well, yes. 
Q. Did you, yourself, ever make a demand on Mr. Gibson for the return 
of this 500 dollars? Did you ever ask him for the money back? A No, because 





we thought it was a legitimate -- | 
Q. But you never asked him for the money? A. No, we never asked for 
the return. | 
MR. SHERRY: That?’s all. 
THE COURT: Redirect? 
MR. HANTMAN: No, sir. 
THE COURT: YOu may be excused. 
(Witness excused) 
THE COURT: Call your next witness. 
R. HANTMAN: Mr. Marshall, will you please call Mr. james P, Ferry. 
a 





H 
| 
| 
| 
| 


"JAMES P. FERRY 
called on behalf of the government, and having been duly sworn was examined | 
and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hantman: 
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Q. Would you give us your full name and your occupation, sir. First 
give us your full name and address. A. James Patrick Ferry. I live at 3611 
VanNess Street, Northwest, Washington, D.C. 

Q. Mr.Ferry, what is your occupation? A. Administrative Officer in 
the International Cooperation Administration, employed in Washington. 

Q. How long have you been so employed? A. I have worked for the 
International Cooperation Administration and the predecessor agency, the 
Foreign Operations Administration since April 1 of 54. 

Q. During the year 1957, Mr. Ferry, did you own any property in the 
District of Columbia? A. Yes, sir, I did. 

118 Q. Did you own more than one piece of property? A. No, sir, one piece. 

Q. Can you tell us the address of that one piece of property you then 
owned? A. 1720 28th Street, Southeast, in the District. 

Q. Did you own this property on December 12th, 1957? A. Yes, sir. 

Q. Do you know the defendant in this case, Frank A. Gibson? A. Yes, 
sir. 

Q. When, and under what circumstances, did you first meet him? A. In 
approximately, October of 1957, I received through the mail at my home ad- 
dress a circular from Associated Contractors listed on, I think it was; the 2100 
block of Pennsylvania Avenue, Northwest in the District. 

Q. That’s here in the District of Columbia? A. That’s right. This cir- 
cular was to the effect that Associated Contractors were engaged in remodeling 
of residential properties and inasmuch as this piece of property that I owned 
over in Southeast on 28th Street did need considerable work and I did want to 
dispose of the property inasmuch as I was contemplating going overseas with 
my present agency, I figured this was a good organization to purchase the prop- 

119 erty inasmuch as, asI say, the property did need some work done. 

Q. You wanted to sell the property to Associated Contractors? A. That’s 
right. 

Q. In that connection, what, if anything, did you do? A. I went up to As- 
sociated Contractors and introduced myself to Mr. Gibson along with the circu- 
lar which I had received through the mail. 
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Q. Do you have that circular with you? A. Yes, Ido. | 
Q. May I see it, please ? | 
(Witness handed paper to Mr. Hantman.) ! 

THE DEPUTY CLERK: Government’s No. 3 for identification. 


(The circular was marked Government’s 
Exhibit No. 3 for identification.) 


By Mr. Hantman: 
Q. When you introduced yourself to Mr. Gibson, did you eile him this 





circular? A. Yes, sir. 

Q. Did you discuss the content of this circular with him ? \. Yes, sir. 

120 Q. Tell us as best you recall, sir, what, if anything, you said to Mr. Gib- 

son and what reply, if any, he made toyou. A. I told him that I owned this 
piece of property on 28th Street, Southeast, and that I did not want to have any 
work done on it myself, but that I was anxious to find out if he would be inter- 
ested in purchasing the property and doing the necessary work on the property. 
Then he could do with the property what he wished, either rent it out -- it was 
two apartments -- either rent it out or put it on the market for resale. 

Q. Did Mr. Gibson acknowledge to you that this circular was his? A. 
Yes, sir. 1 

-Q. When you told Mr. Gibson that you had this property in the 1700 block 
of 28th Street, Southeast, available for sale, what, if anything, did Mr. Gibson 
say to you? A. That first day I don’t think there was any -- as I recall, I 
don’t think there was any firm indication one way or the other, but to the effect 
let him think about it for a few days. | 

Q. And did you then leave Mr. Gibson’s office? A. That’s correct. 

Q. Now, when next do you recall either contacting Mr. Gibson or have 
him contact you? A. I don’t recall whether I made the contact or whether Mr. 

121 -- excuse me, ifI may. On my first visit to Mr. Gibson’s office I did 

leave him both my home phone number and also the office phone number. Now, 
the second meeting I don’t recall whether I paid him a visit at his office out of 
my own doings, that is, went up there on my own, or whether he gave me a call. 





But that was within a week. 
| 


| 
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Q. Did you discuss the sale of this property at that time with Mr. Gibson? 
A. We did discuss the sale and he indicated that he did not have available cash 
to purchase the property, but since he was in the remodeling business, he thought 
perhaps he could find a partner to go into the transaction with him. 

Q. At that time, did you have the property under brokerage with someone 
else? A. It was under management, yes. | 

Q. Who was managing it? A. John L. Shelton Real Estate Company, 
Southeast. . 

Q. And did you authorize the Shelton Company to sell this particular piece 
of property for you? A. At this particular date, no, sir, they did not have an 
exclusive sale at lease. 



















Q. I didn’t ask you whether they had an exclusive. I asked you whether they 
were authorized to sell it for you? A. Possibly. 

122 Q. Now, did there come a time when you gave this Shelton Real Estate. 
Company authorization to sell this particular property, exclusive authorization? 
A. Yes, sir. 

Q. When was that? A. Approximately December 15th, 1957. 
Q. Did you ever give Mr. Gibson here, Frank A. Gibson, power of attor- 
ney to sell 1720 28th Street, Southeast? A. No, sir, I did not. 
Q. Did you ever give him a written listing of sale of this property? A. 
No, sir, I did not. 
Q. Did there come a time when you learned that there was in existance 
a contract of sale for this particular property ? A. Yes, sir. 
Q. When and where did you learn of the existance of that contract? A. ~ 
It was on a Friday afternoon when I first heard of it. I called Mr. Gibson at 
his office. It was either the second or third Friday in January of 1958. 
Q. Up to that time you had no knowledge of this contract? A. Up to that 

123 time I had no knowledge. 

Q. What, if anything, did you say to Mr. Gibson and what reply, if any, 
did he make to you in this second or third week of January, 1958, in connection 
with that contract? A. Well, sir, Mr. Gibson told me that he had a contract and , 
check, a deposit, for the purchase of the property. He told me the price. y 
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Q. What was that price? A.. Eight thousand dollars, as I recall. And I 
told him that I would be up to see him. I don’t think I was going to be available 
the following day, that is , Saturday. ! 

Q. At that time the Shelton Realty Company had an exclusive to sell this 
property, did they not? A. That’s correct, sir. 

Q. Did you have any conversation with Mr. Gibson in that connection ? A. 
Yes, I did. | 

Q. When was that, when you got to his office 2 A. No, sir, on the tele- 
phone this Friday afternoon, the first or second -- or second or third Friday in 


January, 1958. 
Q. What, if anything, did you say to Mr. Gibson, and what reply, if any, 
did he make to you in that connection? A. I made no nme as far as the 
contract itself was concerned. . 
124 Q. You hadn’t seen it yet? A. That’s right. But I told him that I did 
want to go over and see Mr. Shelton inasmuch as Mr. Shelton did have exclu- 








sive sale of the property. | 

Q. Did you know at that time that Mr. Gibson had signed his name as 
agent for the sale of this property? A. No, sir, I did not. , 

Q. How long after you had this conversation with Mr. Gibson did you have 
occasion to go to his office to see the contract? A. The following Tuesday 
evening, as I recall, approximately six o’clock in the evening. | 

Q. That would be some wheres around the second or third week of 
January, 1958? A. That’s correct. . | | 

Q. I would like to show you an exhibit which has been received in evi- 
dence as Government’s Exhibit No. 1. Did you ever see this copy or a copy of 
this contract in Mr. Gibson’s office? A. (Examining) Yes, sir. 

.Q. Now, did you have any conversation with Mr. Gibson relative to his 
signing this particular document? A. Yes, sir, I did. | 

Q. Tell us, as best you recall, what, if anything, you said to Mr. Gibson 
and what reply, if any, he made to you, sir. A. I saw where the’ purchasers, 


Mr. and Mrs. Gizzi, had left a deposit of $500 with Mr. Gibson, that he was sup- 


posed to retain the deposit or have custody of the check or deposit. And that 
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Frank A. Gibson had signed for the seller as agent. , 

Q. Did you ask Mr. Gibson by what authority he had signed that contract 
as agent? A. That is correct, I did. 

Q. What did Mr. Gibson say to you? A. He said that he knew that I was 
very anxious to dispose of the property and that he took it upon his own to sign 
for me. 

Q. You, at that time, had not given him any permission to sign as agent 
for you, did you? A. That is correct, I did not. 

Q. And did Mr. Gibson have your permission to sign as agent on Decem- 
ber 12th, 1957? A. No, sir. 

Q. Now, you will note, sir, that that contract calls for a $500 deposit. 

A. Correct. 

Q. To be made by the Gizzis. Did you ask Mr. Gibson anything about | 
that $500? A. I did. 

126 Q. What, if anything, did you say to Mr. Gibson and what reply, if any, 
did he make to you, sir? A. I asked him where my copy of the contract was 
and also where the deposit was and he said that he did not have an extra copy 
of the contract and the deposit was down at the title company, title was in 
process of being searched. 4 

Q. The check was down at the title company? A. That’s right. 

Q. Had you ever seen this five hundred dollar check which has been re- 
ceived in evidence as Government’s Exhibit No. 2, at that time? A. (Examin- 
ing) No, sir I had not. 

Q. Did you know at that time that this five hundred dollar check had al- 
ready been cashed almost a month previous to the time you had discussed the 
matter with Mr. Gibson? A. No, sir, I took Mr. Gibson’s word for it that it 
was down at the title company. 

Q. Which title company was it that was supposed to have held this check? 
A. AsI recall, it was Columbia Title Company. 


» 
Q. Did you know at that time that Mr. Gibson had told Mr. Gizzi that i 
Lawyers Title would be making the title search of that property ? ; 


127 MR. SHERRY: Your Honor, I object to these questions, does he know y 
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what Mr. Gibson told Mr. Gizzi. 

THE COURT: It calls for a yes or no answer. Objection overruled. 

THE WITNESS: I’m sorry. Would you mind repeating it, please ? 

By Mr. Hantman: 

Q. Did you know at that time whether or not Mr. Gibson had told Mr. 
Gizzi that Lawyers Title was going to make a title search of this PESEeny ? 
A. No, sir. 

Q. Now, did you ever see any brokerage license in Mr. Gibson's eae ? 
A. No, sir. 

Q. Did you ever discuss this fact with Mr. Gibson? A. No, sir. 

Q. When you saw this contract, or a copy thereof, that now. appears be- 
fore you as Government’s Exhibit No. 1 in evidence, Mr. Shelton still had an 
exclusive to sell this property, did he not? A. Correct. 

Q. What, if anything, did you do in that connection? A. Before I saw 
the contract I did something. 

Q. What was it you did before you saw the contract? A. I went over -- 





128. AsI mentioned, I first heard of the existance of this contract Friday 





afternoon. That was strictly phone conversation. Saturday, the following day, 
I went over and saw Mr. Shelton and explained the situation to him and told 
him I realized that he did have the exclusive and that I would like to find out,, 
since he did have the exclusive, he is authorized the commission, what set- 
tlement we could come to. And he said, ‘‘Well you take care of the advertising 
money and the expenses I put out for the property and call it even up’’. 

Q. After you saw this particular contract, or a copy thereof, and had re- 
viewed it, did you then and there enter into any arrangement with Mr. Gibson ? 
A. I wrote on the reverse of the copy of the contract that I saw, a notation to 
the effect that on date of consumation of this transaction I agreed to pay to 
Frank A. Gibson the sum of $150. I am quite certain that was the figure, $150, 
and dated it and signed my name. ! 

Q. And that was on Mr. Gibson’s copy? A. That’s right. On the only 
copy I ever saw. | 
Q. Were you ever given a copy? A. I was never given a copy. 
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Q. Ultimately, Mr. Ferry, what happened to this property? A. Ultimate- 

ly the property was sold through the office of John L. Shelton. 
129 Q. The Shelton Real Estate Company sold it for you? A. That’s right. 

Q. And to whom was it sold, sir? A. A party by the last name of Paine. 
P-a-y-n-e. 

Q. Did you know of any efforts being made to secure financing in connec- 
tion with the property from the Marbury Stamp Company? A. No, sir. 

Q. You never heard of that? A. The Marbury Stamp Company, no. 

MR. HANTMAN: I believe that is all the questions I have of this witness, 
your Honor. 

THE COURT: Cross-examine. 

| CROSS-EXAMINATION 

By Mr. Sherry: 

Q. You first met Mr. Gibson through the solicitations -- through the so- 
licitations -- that is Government Exhibit No.3? A. That is correct. 

MR. SHERRY: May I inquire whether this has been offered ? 

MR. HANTMAN: It has not been offered. I intend to offer it and I have 
no objection to its being received at this time. We offer it if counsel has no 

130 objection. 
THE COURT: Very well, it may be received. Mark it in evidence. 
MR. SHERRY: Thank you. 


(Government’s Exhibit previously marked 
for identification No. 3 was received in 
evidence.) 


MR. SHERRY: May this be shown to the jury, your Honor ? 

THE COURT: Yes. ‘ 

(Exhibit was examined by the jury.) 

MR. HANTMAN: MayI suggest to the Court that we can possibly save 
time if counsel would read it to the jury. 

THE COURT: You might read it to the jury. If he prefers to have them 
read it themselves, that is up to him. 

MR. SHERRY: I prefer them to look at it. 

MR. HANTMAN: Very well. 





(Brief pause) 
By Mr. Sherry: | | 
Q. Mr. Ferry, the first time you saw Mr. Gibson had he seen the property ? 
A. No, sir. 
Q. But then you saw him again a few days later. In the interim had he seen 





the property, to your knowledge? A. I believe he had, yes. 


131 Q. I understand that at one time there was a fire in the basement apart- 


ment. Had you owned the property before that fire had occurred ? A. Yes, sir. 

Q. And prior to that fire had you been receiving rent from the basement 
apartment? A. That’s correct, sir. | 

Q. But after the fire the apartment was no longer able to be rented? A. 
Correct. 

Q. On the second occasion when you saw Mr. Gibson, did he tell you that 
it would cost approximately $3500 to remodel the apartment ? A. I believe a 
figure somewhere in that neighborhood was mentioned. : 

Q. And did he advise you that since you were losing money on it it would 
be almost better to give it away than to hold on to it? Something to that effect ? 
A. No, sir. : 

Q. You told him you wanted to sell it? A. Correct. 

Q. And he said that he wouldn’t buy it, is that correct? A. No, sir. 

132 Q. He said he would buy it? A. No, sir. 

Q. What did he say? A. He said he couldn’t buy it. | 

Q. Did he say then that he might know some people who were interested 
in buying the property and remodeling it? A. That’s correct. 

Q. And while you were present in the office did he make a phone call to 
Mr. Cissel? A. I don’t recall, sir. 

Q. Do you recall whether or not he made a phone call to anyone while you 
were in the office? A. No, sir, I don’t recall. 

Q. Did you tell him what price you wanted for the property ? A. At which 
time, sir? 

Q. At the time of this second visit, after he had seen the Broperty ? A. 
Yes, I think so. 
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Q. Do you recall what that price was? A. Ten thousand seven-fifty, I’m 
quite certain. 

Q. Was that the price at which you had it listed with Mr. Shelton? A. 
Within a thousand dollars, yes. 

133 Q. What was the price you had it listed with Mr. Shelton? A. I don’t 
recall the exact figure. 

Q. At this time was the property costing you more than it was taking 
in? A. No, sir. 

Q. Did you have any discussions with Mr. Gibson regarding how he would 
be compensated if the property was sold to one of the people that he contacted ? 
A. Yes, because he was going to be one of the co-purchasers. 

Q. Did he ever state to you that he would make his money — re- 
modeling, profit on the remodeling? A. That’s correct. | 

Q. And when you saw the Gizzi contract, did he discuss this and say that 
Gizzi was going to do his own remodeling or wasn’t going to have Gibson do it, 


something to that effect? A. Mr. Gibson was supposed to do the remodeling for 


Mr. Gizzi. 

Q. Nevertheless, you agreed to pay Mr. Gibson a hundred fifty dollars 
at the time of settlement? A. That’s correct. | 

Q. Are you certain that that hundred fifty dollars wasn’t in lieu of what 

134 he would have made as a profit on the remodeling ? A. No, sir. 

Q. And at the time that you wrote on the back of the other copy of this 
contract that you would pay Mr. Gibson a hundred fifty dollars at the time of 
settlement, were you prepared and willing to go through with the contract on 
the basis of its terms? A. That’s correct. 

Q. You ratified the contract, is that not correct? A. No, sir. 

Q. Well in effect you gave your acquiescence to it? A. Since it was 
finished, yes. 

Q. But prior to this time there had been nothing in writing between you 
and Mr. Gibson, is that correct? A. Correct. 

Q. Prior to the time you gave Mr. Shelton this exclusive listing, I believe 
you stated that he was authorized to sell the property, is that correct, but on a 
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non-exclusive basis? A. That’s correct. 


Q. Now, prior to the time you gave Mr. Shelton this non-exclusive istics 
had you given him anything in writing authorizing him to sell the property ? A. 


Mr. Shelton? Yes. 


135 Q. You knew he was a real estate broker? A. Mr. ielnel Yes. 
Q. Also, you ne Mr. Gibson was not a broker, is that correct? A. No, 


sir, I did not. 


Q. You didn’t know one way or the other? A. I did not mi one way or 


another. 
MR. SHERRY: That’s all. 
THE COURT: Any further question? 
MR. HANTMAN: Just one, if I may your Honor. 
REDIRECT EXAMINATION 
By Mr. Hantman: 





Q. I note, Mr. Ferry, that Government’s Exhibit 3 in evidence, has some 
pencil writing on it. Can you tell us who put that on? A. (Examining) Yes, sir, 


I did. 


Q. Was that in response to some conversation you had with Mr. Gibson ? 


A. His name? 


Q. Yes, sir. A. His name was strictly for matter of identification, to 


associate a name with the firm. 


MR. HANTMAN: I have no further questions, your Honor. | 


* * * * * * * * 
136 REGINALD BEARD 
. * ok ke & ee? 


DIRECT EXAMINATION 


* * *©* &* &©£ & KK * 


137 MR. SHERRY: Your Honor, we will stipulate that Mr. Gibgon was not a 


licensed real estate broker, if that is the purpose of this. 


THE COURT: It is stipulated that the defendant was not a licensed real 


estate broker. 


R. HANTMAN: In the District: of Columbia, if your Honor please, any 


time in 1957, and specifically on December 12, 1957. 
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MR. SHERRY: At notime. We will agree to the stipulation. 

MR. HANTMAN: The government agrees to accept the stipulation and 
consequently we will have no need of the witness. | 

* * * * * x ae a 
JACOB N. BIGELOW 
called on behalf of the government, and having been duly sworn was examined 
and testified as follows: 
138 DIRECT EXAMINATION 

By Mr. Hantman: 

Q. I would like you to speak up in a loud voice, sir, so that his Honor, 
the ladies and gentlemen of the jury, the defendant and his counsel can hear 
everything you have to tellus. Give us your full name and your address. 
A. My name is Jacob N. Bigelow. I live at 633 Princeton Place, Northwest, 
Washington. 

Q. Try to keep your voice up, sir, so that we can hear it above the air 


conditioning system. And your occupation, Mr. Bigelow ? ‘A. Clerk, U.S. 
Post Office. 
Q. Mr. Bigelow, do you know the defendant in this case, Mr. Frank A. 


Gibson? A. Yes, sir. 

Q. When and where did you first come in contact with the defendant, 
Frank A. Gibson? A. It was in September, 56, at his office. 

Q. And where was his office located? A. 2133 Pennsylvania Avenue, 
Northwest. , | 

Q. That’s here in the District of Columbia? A. Yes, sir. 

Q. Who else was present on that occasion? A. Well, as for me, I went 
in alone at that time. 

139 Q. Well- A. But this was other -- 

Q. When you went into this office was the defendant, Mr. — there ? 
A. Yes, sir. 

Q. Was there anyone else there at that time? A. His secretary. 

Q. Was she in the same office with you and Mr. Gibson or was she in an 
adjoining office? A. She was in an adjoining office through the other door. 
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| 
Q. How did you happen to go to Mr. Gibson’s office at 2133 Pennsylvania 
Avenue, Northwest? A. Well, I had seen a home being built at 17th and Ran- 
dolph Street, Northeast and in passing I stopped and asked who was building it 


and I was referred to his office. 

Q. To Mr. Gibson’s office? A. Yes, Associated Contractdrs. 

Q. This, you say, was in September, 1956? A. Yes, sir. | 

Q. Tell us, as best you recall, sir, the nature of the conversation, if any, 
that you had with Mr. Gibson on this occasion and what reply, if any, he made 
to you. A. Well, I told himI was in the market to have me a house built. So 

140 he said, ‘‘do you have any particular location?’ I say, ‘Yes, I know of 

a location, but I don’t know it it’s for sale or not’’. He said, ‘Well you give 
me a few days and I will call you and let you know’’. 

Q. Did you tell Mr. Gibson the location of the property you were inter- 
ested in? A. Yes, sir. 

Q. And what did you tell him in that connection? A. I told him it was 
on the northwest corner of Bunker Hill Road, Northeast. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Is this property known as Parcel 158/55? A. Yes, sir. 

Q. Did you say Mr. Gibson told you to give him a few days? A. Yes, sir. 

Q. Did there come a time a few days later when either you called Mr. , 





Gibson or he contacted you? A. He called me. 
Q. Tell us, as best you recall, what transpired on this occasion. A. 


He called me and told me that the land was for sale and he had it tied up and if 
141 I wanted to come in and bring the down payment and he would get it for 


me and build on it. 
Q. How much of a down payment did Mr. Gibson suggest you bring in 


connection with this sale? A. Thirty-five hundred dollars. 
Q. What did you say to Mr. Gibson about that? A. I told him we would 


be in the next day. 
Q. Did there come a time when you went to Mr. Gibson’s office ? A.. Yes, 


sir. 


Q. When was that? A. That was September 26th. 
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Q. 19567? A. 1956. My wife andI. 

Q. When you went into Mr. Gibson’s office on September 26th you went 
in with the idea to contract for this construction, did you not? A. That’s 
right. 

Q. And the sale of the land? A. Yes, sir. 

Q. Did Mr. Gibson make any representations whether he had the lot 


under control at that time? A. Yes, sir, he did. 
Q. What did he say? A. He said he had bought the lot in question for 
me, which was the northwest corner of 19th and Bunker Hill Road, and he had 
142 an option on the other four adjoining lots to build, also. 
Q. Now, having so conferred with Mr. Gibson, and he having told you 
he had an option to purchase this particular parcel, as well as, four others, 
did you and Mr. Gibson enter into any contractual relationship? A. Yes, sir, 


he drawed up a contract, we put up the money and he signed it in front of us 
and gave us a receipt. 

Q. Was this contract already prepared or was it prepared at that time 
while you and your wife and Mr. Gibson were seated? A. It was prepared 
after we got there. | 

Q. The whole thing was written out after you got there? A. Yes, sir, I 
think his secretary was typing the contract after we got there. 

Q. When the contract was prepared did you and your wife actually sign 
it? A. Yes, sir. 

Q. Did you say Mr. Gibson signed it as well? A. Yes, sir. 

MR. HANTMAN: If your Honor please, I would like to have the Clerk 
mark this contractual agreement as Government’s Exhibit No. 4 and there 

143 is an addendum to this particular contract dated April 22, with the Courts 
permission I would like to have marked Government’s .Exhibit 4A. 

THE COURT: It may be so marked. 


(Contractual Agreement was marked Government’s 
Exhibit No. 4 for identification and the Addendum 
thereto was marked Government’s Exhibit No. 4-A 
for identification.) 


By Mr. Hantman: 
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Q. Mr. Gibson, I would like to show you -- 

THE COURT: Mr. who? 

By Mr. Hantman: 

Q. Mr. Bigelow, I’d like to show you this contractual agreement con- 
sisting of three pages and ask you to examine it and tell us if yoy can identify 
it? A. (Examining) Yes, sir this is the contract. 

Q. Is that the one that you and your wife signed on September 26th? A. 


| 
! 
I 





It is. 

Q. Was that the same contract that was signed by Mr. Gibson in your 
presence? A. Yes, sir. ! 

Q. How about the last page of that contract, that bears another date, 
does it not? A. Yes, sir. The house was to be air-conditioned and he left it 

144 out in the actual contract and he put this on to it later, 

Q. When this contract was prepared and signed, did you and Mr. Gibson 
have some conversation relative to the type of house that was to be built on 
this particular property? A. Yes, sir. He carried us intoa drawing room, 
showed us some plans, and we discussed what we wanted, the type of house we 
wanted, and he said he would have to make it for us, so he drew the plans for 

our house. 
Q. Did he have any plans of houses in this drawing room that you indi- 
cated? A. Yes, he had some plans already. | 
Q. But these plans did not meet your requirements, is that correct? A. 
That’s right. 
Q. How much was this house supposed to cost? A. a ee two- 
fity, I think it was. 
THE COURT: Twenty-four thousand ? 
THE WITNESS: Yes, sir. 
By Mr. Hantman: 
Q. And how were you to purchase this house? A. It was a) laown payment 
of four thousand and first and second trust payments to run closely to $130 a 





month. ! 
Q. And who was going to secure the financing for you in connection with 


| 
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145 this? A. He was, Mr. Gibson. 

Q. Now, after you signed this contractual agreement on September 26th, 
1956, for Mr. Gibson to build this house on this land that he said he had an 
option, at 19th Street and Bunker Hill Road, Northeast, did you give Mr. Gib- 
son-any money? A. What? 

Q. Did you give Mr. Gibson any money? A. At the time of the contract 
signing ? 

Q. Yes, sir. A. Yes, sir, the same date. 

Q. When Mr. Gibson told you he had this option to purchase this land 
located at 19th and Bunker Hill Road, Northeast, here in the District of Colum- 
bia, did you believe him? A. Yes, sir, I believed him. 

Q. And did you rely on it, and on the strength of it give him this money ? 
A. Yes, sir. 

Q. What monies did you give Mr. Gibson on this occasion? A.I gave 
him a cashiers check of $2,000, eleven hundred seventy some dollars, I think 
it was, in cash and a three hundred twenty-four dollar check. 

Q. Let’s start with the cash. How much in cash did you give him? A. 

146 I think it was $1,170 dollars, I think. 

Q. $1,176? A. Yes, sir. 

Q. And where did you get this money? A. WellI got it from the bank, 
took it out of my savings account. 

Q. Do you have your bank book with you at the present time, to show the 
withdrawal of that amount? A. Yes, sir. 

Q. May I see that, sir? 

(Witness handed book to Mr. Hantman) 

MR. HANTMAN: If your Honor please, I would like to have the Clerk 
mark the witness’ bank book as Government’s Exhibit No. 5 for identification. 


THE COURT: It may be marked. 


(Bankbook was marked Government’s 
Exhibit No. 5 for identification) 


By Mr. Hantman: 
Q. Now, while Mr. Sherry is examining the book, sir, I will proceed a 
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little further. You say you gave him this $1,176 in cash. In addition to that 
you say you gave him a $2,000 cashiers check? A. Cashiers check. 

147 Q. This was a check drawn on the National Bank of Washington ? A. 
National Bank of Washington. 

MR. HANTMAN: At this point, if your Honor please, I have a $2,000 
check made payable to Mr. Jacob N. Bigelow, drawn on the National Bank of 
Washington, Check No. WL-2583. I have the original that was produced pur- 
suant to a subpoena duces tecum and a photostat thereof. If there is no objec- 
tion by counsel I would like to have marked for identification, and japan 
introduced, the photostat rather than the original. 

THE COURT: Any objection? 

R. SHERRY: I have no objection to the substitution. I would like to 
see the ance 

THE COURT: Yes. 

THE DEPUTY CLERK: The photostatic copy will be marked as Govern- 


ment’s Exhibit No. 6. (Photostatic copy of check was marked 
Government’s Exhibit No. 6 for identi- 
fication) 





| 
1 





By Mr. Hantman: 

Q. While Mr. Sherry is examining that let me show you Government’s 
Exhibit 6 for identification and ask you whether this is a photostat of the orig- 
inal, which is in this court room and in the presence of defense counsel at the 
| moment, of the check you gave to Mr. Gibson on September 26, 1956? A. (Ex- 
| 148 amining) It is. | 
; Q. Does this carry any indorsement? A. It carries my indorsement and 
Mr. Gibson’s. 

Q. That’s Frank A. Gibson? A. That’s right. | 

Q. Now, in addition to the $1,176 in cash and the $2,000 check which is 
Government’s Exhibit 6 there, what other monies, if any, did you on that occa- 
ss sion ane toMr. Gibson? A. I gave him another check for $324, 

‘ R. HANTMAN: If your Honor please, I have here an original check made 
a to Mr. Bigelow by Walther T. Daniel, which I would like to have marked 
as Government’s Exhibit No. 7. 





am eae 








THE COURT: Mark it. 


(Check was marked GC overnment’s 
Exhibit No. 7 for identification) 


By Mr. Hantman: 

Q. I’d like to show you this check, Mr. Bigelow, in the sum of $324 
which the Clerk has marked Government’s Exhibit No. 7 and ask you if you 
can identify that instrument? A. Yes, sir, this is the check. 

Q. Which check is that? A. The one from Walther T. Daniel. 

Q. What, if anything, did you do with that instrument? A. I gave it to 

149 Mr. Gibson. 

Q. At the same time you gave him the 1,176 and the $2,000? A. That’s 
right. And the check bounced. It was no good. I made it good with cash. 

Q. Well, we will get to that ina moment. But may I ask you this. At 
the time you gave Mr. Gibson that check did you know that the check was no 
good? A. No, sir. 

Q. Now, in connection with the $1,176 in cash that you gave Mr. Gibson 
on this occasion, how much did you have to remove from the bank and on what 
date did you remove it, sir? A. $920 on September 26th. 

Q. That’s the date you withdrew the money? A. Yes, sir. 

Q. Is that so reflected in your own bankbook? A. Yes, sir. 

Q. And what did you do for the balance of the amount due, that is, the 
difference between $920 and 1,176? A. I already had that. 

Q. You had that in cash? A. Yes, sir. 

Q. When you gave Mr. Gibson the $1,176 in cash, the $2,000 cashiers 

150 check and the $324 check did you get anything from Mr. Gibson? A. The 
receipt, I got receipts for them. 

MR. HANTMAN: If your Honor please, I have a receipt which I’d like to 
have marked Government’s Exhibit No. 8 for identification, it is Receipt No. 
172 dated September 26, 1956, signed Frank A. Gibson by, it looks like, L. 
Felion, F-e-1-l-o-n. 


(Receipt No. 172 was marked Govern- 
ment’s Exhibit No. 8 for identification) 


By Mr. Hantman: 
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Q. I’d like to show you this receipt which the Clerk has marked Govern- 
~ ment’s Exhibit No. 8 and ask you to look at it and tell me if you can identify 
that, sir? A. Yes, this is the receipt. | 
Q. Is this the receipt given to you by Mr. Gibson on that s ate A. 
Yes, sir. | 
Q. This receipt shows the receipt of $3,400, does it not? A. Yes, sir. 
Q. Did you notice the writing on that receipt at the time you received it? 
A. No, sir, I didn’t detect that for some time. ! 
« 151 Q. You will have to keep your voice up so the ladies and gentlemen at the 
far end can hear you. A. I say I didn’t detect that for some time. 
Q. Who wrote out that receipt? A. His secretary, Miss PeiOnte 
Q. And who signed it? A. She signed it. : 
.- She signed Mr. Gibson’s name by herself? A. Yes, sir. 
- Mr. Gibson was there at the time? A. Yes, sir. | 
. Was this receipt prepared by her at his direction? A. bse sir. 
Q. Who gave you that receipt ? A. He did. | 
Q. Did you ask Mr. Gibson on that occasion why he didn’t sign that re- 
ceipt? A. No, sir, I didn’t. I had been in offices before and seen secretaries 





© © © 


do the same thing often. 
Q. When, in the point of time, did you learn that the $324 dnect you had 


\ given to Mr. Gibson was no good, as you put it? A. It was just a few days 
' later. 3 
Q. How did you happen to find it out? A. He called me and told me about 
~ 152 ~~ it. | 
: Q. Did the check for $324 bear Mr. Gibson’s indorsement ? A. Yes, sir. 
7 Q. When Mr. Gibson told you that the check had been returned to him, 
what, if anything, did you say? A. I told him that I would have to try to make it 
good. 


| Q. Did there come a time when you did make this particular check good ? 


A. Yes, sir, I did. | 
\ Q. Do you recall when that was? A. It was sicicaiiiea The exact date I 


can’t say, but about two or three days later. 
d 
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Q. See if this refreshes your recollection. 


MR. HANTMAN: If your Honor please, I would like to have another receipt 


marked Government’s Exhibit No. 9 for identification. It’s a Receipt No. 212 
dated November 30, 1956. 
THE COURT: The Clerk will mark it. 


(Receipt No. 212 was marked Government’s 


Exhibit No. 9 for identification) 
By Mr. Hantman: 
Q. Here is a receipt which the Clerk has marked Government’s Exhibit 


No. 9 for identification. I’d like to have you look at it and tell his Honor and the 
ladies and gentlemen of the jury whether you can identify that? A. Yes, sir. This 


is the receipt. 

Q. Which receipt? A. For making good of the $324 check. 

Q. On what date did you receive that receipt? A. That was November 
30th, 1956. | 

Q. This was approximately six weeks after the original transaction, was 
it not? A. That’s right. | 

Q. Now, on this occasion who prepared that receipt? A. This was by | 
his secretary, also. 

Q. And who signed Mr. Gibson’s name to that receipt? A. It says A. 
Luckenbell. 

Q. Did the secretary prepare this particular receipt at Mr. Gibson’s 
direction? A. Y es, sir. | | 

Q. And who gave you that receipt? A. Mr. Gibson gave it to me. 

Q. Did you ask Mr. Gibson on this occasion why he, himself, didn’t sign 


this receipt? A. No,I didnt. 
* * * * * * sd * 
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* * * * + *© © * 
158 JACOB BIGELOW 


*+ *+ * * *£ %*£ © * 


DIRECT EXAMINATION (Continued) 
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By Mr. Hantman: | 


* * * * *x* * * * 


' 
1 
| 





Q. Mr. Bigelow, I believe you told this Court, ladies and gentlemen of 
the jury, when you testified last that on September 26th of 1956 you entered 
into a contract with the defendant, Frank Gibson? A. Yes. _ 

Q. To build a home for you? A. Yes. 

Q. And at the time you entered into this contract with Mr. Gibson you 

159 gave him some $3500. A. Yes. | 

Q. Of which you received2 receipt made out to $3400? A. Yes. 

Q. You had with you, sir, when you last appeared, your bank book show- 
ing that a portion of the $3500 had been withdrawn from your account? A. Yes. 

Q. I believe the figure was $1176, or you say you tooka partie of that 
$1176 out and had the balance in cash? A. Yes, sir. 

Q. I did not ask you then, but do now: can you look at that bank book and 
tell us the date you actually withdrew that money? A. September 26, 1956. 

Q. All right, sir. Now, there came a time, did there not, that you dis- 
covered that Government’s Exhibit No. 7 for identification, a check for $324 
was not a good check, is that correct? A. Yes, sir. — ! 

Q. And did you make that check good? A. Idid, sir, 

Q. when was that, do you recall? A. I think it was November 30th. 

Q. What did you do on November 30th? A. I carried $324 in cash to the 

160 office. | 

Q. Who did you give it to? A. Mr. Gibson. | 

Q. Did you get a receipt that day? A. Yes. | 

Q. That was Governments Exhibit No. 9 which has been marked for iden- 
tification, is that correct? A. Yes, sir. | 

Q. Now, on that date did you receive any other documents from Gibson 
that you recall? A. Yes,I did. He gave me what he said a builder’s bond. 

THE COURT: A what? | 

THE WITNESS: A builder’s bond. | 

MR. HANTMAN: May we have this document marked as the next exhibit ? 


(The document was marked Government’s 
Exhibit No. 10 for identification.) 








BY MR. HANTMAN: 

Q. I would like to show you this document, which in the upper left corner 
has printed ‘‘Builder’s Bond’’, and ask you if you identify that, sir? A. Yes, 
this is what he gave me for a builder’s bond. 

Q. Now, at the time Mr. Gibson gave you that did you sign it? A. Yes. 

161 Q. Does it bear any other signatures other than your own? A. My wife’s. 

Q. And was she with you on that occasion? A. No, she wasn’t. 

Q. How did your wife’s signature get on that? A. She signed at home. 

Q. Did you bring it to her or did Gibson? A. I carried it to her. 

Q. Did Gibson sign that builder’s bond? A. No, he didn’t. 

Q. Did anyone from Associated Contracters sign that bond? A. No, sir. 

Q. Did Mr. Gibson give you any explanation as to why he did not sign that 
bond? A. No. No explanation as to why he didn’t. He said that this was a dupli- 
cate and that he had the original. . 

Q. You asked why he or any bonding company didn’t affix their signature 
to that bond? A. No, I didn’t. 


Q. You say this was November 30th? A. Yes. 
Q. Did you get any building plans for this home that you were going to 
build? A. Yes. 
162 Q. When did you get those? A. That was shortly after the signing of the 


contract. 

Q. So it was some time between September 26th 1956 and November 30th? 
A. Yes. 

MR. HANTMAN: May we have these building plans marked as the next 
Government’s Exhibit ? 

THE COURT: How many sheets ? 

MR. HANTMAN: Four sheets. 

THE COURT: They are blueprints ? 

MR. HANTMAN: Yes. 

THE COURT: Very well. 


(The blueprints were marked Government’s 
Exhibit No. 11 for identification.) 
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MR. HANTMAN: Now, may we have the specifications marked as Govern- 
ment’s Exhibit No. 12, your Honor ? | 
THE COURT: You may. 


(The specifications were marked Govern- 
ment’s Exhibit No. 12 ai identification.) 


BY MR. HANTMAN: 

Q. First, I want to show you these building plans, which the clerk has 
marked Government’s Exhibit No. 11 for identification. Look at those, please, 
and tell us if you can identify them. A. Yes, sir. These are the plans drawn by 

163 the architect at the time Mr. -- Mr. Syme. : 

Q. Where did you get these plans? A. From his office. 

Q. Whose office? A. Mr. Gibson’s office. 

Q. Who gave those to you? A. He did. 

Q. Mr. Gibson? A. Yes. - 

Q. This was after you had given him the $3500? A. ERs 

Q. Along with those plans did you get any other documents from Mr. Gib- 


| 
| 
| 
| 
i 
| 
| 
| 


son? A. Yes, he gave me some specifications. 
Q. Let me show you Government’s Exhibit No. 12 which — for 
identification, and ask you to look at that document and see if you can identify 
that, sir. A. Yes, sir. I believe these are the specifications for the prefabri- 
cated homes that he showed me some time later. ! 





Q. These are not the specifications for this particular house ? A. No. 
Q. We will come to the prefabricated homes a little later. Hold those 
temporarily though. After you gave Mr. Gibson the $324 in cash, which would 
164 make up for the bad check that had been given previously to you and you 
in turn had given it to Mr. Gibson, when did you next have occasion to talk to 


Mr. Gibson about building this home for him? A. Oh, our next transaction 








was about April. 


i Q. Do you recall the day? A. April 11th, I think it was. | 
: THE COURT: You had no transaction between November 30th and April 
llth? | 


THE WITNESS: No, sir. 
THE COURT: None at all? 
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THE WITNESS: No business transactions, your Honor. Only he told me 
that people didn’t usually start building in the winter, 

BY MR. HANTMAN: 

Q. Now, in the month of April, that would be April of 1957, you had another 
transaction with Mr. Gibson, did you not? A. I did in April of 1957. 

Q. Where was this? A. At his office. 

Q. Will you teli the Court and jury what that transaction was? A. I car- 
ried him the money for a permit. 

165 Q. Can you give us as best as you recall the nature of the conversation 
you had with Mr. Gibson at that time ? What he said to you and what reply, if 
any, you made tohim? A. Yes. He said he was ready to build and wanted 
the money to buy the permit. 

MR. HANTMAN: I will ask the clerk to mark this as Government’s Ex- 
hibit No. 13 for identification. 


(The document referred to was marked 
Government’s Exhibit No.:13 for iden- 
tification.) 


BY MR. HANTMAN: 

Q. How much money did you give the defendant at that time? A. $63.00. 

Q. I will show you this receipt which the clerk marked as Government’s 
Exhibit No. 13, receipt 239 dated April 22, 1957, and I ask you if you can iden- 
tify that? A. Yes, sir. This is the receipt signed by the secretary. 

Q. Is this the receipt for $63.00? A. Yes, sir. 

Q. And this represents the money you gave Mr. Gibson, is that correct? 
A. Yes. 

Q. For a building permit? A. For a building permit. 

166 Q. Was this receipt prepared under the direction of Mr. Gibson? A. Yes, 

it was. 

Q. And who gave you that receipt? A. He gave it to me. 

Q. You say it bears the signature of a secretary? A. Yes. 

Q. Did you ask Mr. Gibson why he didn’t sign that receipt? A. No, I didn’t. 

THE COURT: MayI see it, please? 

MR. HANTMAN: Your Honor, these exhibits are not in evidence. 


hs 
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THE COURT: I know, but I can look at them, cant 1? ! 
MR. SHERRY: Yes, your Honor. 
R. HANTMAN: I will offer these in evidence when the examination is 
concluded. 
THE COURT: Very well. 
BY MR. HANTMAN: 
Q. Mr. Bigelow, after Mr. Gibson told you that he had secured this build- 
ing permit, you had given him the $63.00 -- 


167 MR. SHERRY: I object. There has been no testimony that Mr. Gibson 


168 


had told Mr. Bigelow he had secured the building permit. The testimony was 
the $63.00 was for the purpose of securing a building permit. | 
THE COURT: Overruled. 
BY MR. HANTMAN: | 
Q. Did you make any investigation as to the matter of whether a build- 





ing permit -- A. As to the amount? 

Q. As to the matter of the building permit? A. Yes. | 

Q. All right. Just tell us where you went? A. I went to the District Build- 
ing to the Permit Office. | 

Q. The Permit Office? A. Yes. : | 

Q. After visiting the Permit Office did you have occasion to meet with 
Mr. Gibson again? A. Yes. | 

Q. Where was that? A. At his office. | 

Q. How long after you gave Mr. Gibson the $63.00 did you ' meet with him 
at his office? A. It was some three or four days after. | 

Q. Tell us as best as you can recall about the conversation you had on that 

occasion with Mr. Gibson? A. I told him I had been to the District Building 
to the Permit Office and asked if there had been a permit granted to the Associ- 
ated Contractors to build a home for Mr. and Mrs. Jacob M. Bigelow and I re- 
ceived word that no application had been made and none been issued, 

Q. What, if any thing, did Mr. Gibson say? A. He said I must have gone 
to the wrong office. He wasn’t going to secure the permit, his architect was going 





to. 
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Q. Mr. Syme? A. That’s right. 

Q. Did anything transpire between you and the defendant Frank Gibson, 
between April 1957 and September 1957? A. Well, yes, we talked to some one 
or two builders about building the house. 

Q. Well, my question to you, sir, is did anything happen between you and 
Mr. Gibson during that period of time? A. No, sir. . 

Q. Was there any particular reason why you didn’t get in touch with Mr. 
Gibson or he didn’t get in touch with you during that period? A. From -- 

THE COURT: From November until April ? 

MR. HANTMAN: From April of 1957 to September of 1957. 

THE WITNESS: No, I was waiting for him to start building. 

169 BY MR. HANTMAN: 

Q. Did you have occasion to visit Mr. Gibson in the month of September 
1957? A. Yes,I did. 

Q. Where was that? A. That was at his office. 

Q. What was the occasion of your visiting Mr. Gibson on that occasion ? 
A. Well, he said he had some prefab homes to sell and would like to show me 
some; that he would put one of those on my lot if they were to my liking. 

Q. I understood you to say earlier that Mr. Gibson was going to build 
you a home in accordance to the plans before you now, is that correct? A. 
That is what he said, yes. 

Q. Where does the precut home enter into the transaction? A. Well, he 
said he could not get a contractor to build a home to these plans and specifica- 
tions for the amount of money the contract called for. 

Q. Well, when Mr. Gibson made such representation to you what, if any- 
thing, did you do about it? A. Well, nothing. Only I asked him ‘‘Let’s see if 

- we could get another house.’’ 
170 Q. And did you see any plans for any other homes? A. Yes. After two 
or three weeks or so he showed me some plans. 

Q. These were plans for precut homes? A. Yes. 

Q. Who built those homes? A. Well, the Lesco Brothers were selling 
those. 
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Q. Is that spelled L-e-s-c-0? A. Yes. | 

Q. And did you and your wife agree that Mr. Gibson could thereafter 
put up a precut home on this particular property you were interested in on 
Bunker Hill Road, N. E. A. Yes, we did. i 

Q. On September 11th of 1957 did you have occasion to meet with Mr. 
Gibson in his office about putting this precut home up on your land ? A. Yes. 

Q. That is to say on the land you were interested in? A. Yes. 

Q. Did he make any representation about having had a permit for this 
land at this time? A. Yes, he did. He told me he had a permit. The land 
was bought and paid for and he was ready to start building, and that he wanted 
money for the plans, to pay for the plans for this. 


171 Q. For the precut home? A. Yes. 
-Q. Did you believe these representations that Mr. Gibson made, namely, 


that he already had a permit to build on this land and the land was paid for and 
he was ready to commence construction? A. Yes, I did. | 
Q. Believing that, did any transaction occur between you and Mr. Gibson 





on this occasion? A. Yes,I gave him the money for the plans. 
Q. Well, let me ask you this: how much did Mr. Gibson want for the 


| 


plans for the precut home? A. $207.00. 
Q. Did you have that much on you on September 11th? A. No, sir. 


Not that day. | 
Q. How much did you give him on that occasion? A. $100.00. 
MR. HANTMAN: May we have this receipt, dated September 11th, 1957, 


receipt No. 273 marked as the next exhibit ? 


(The receipt referred to was marked 
Government’s Exhibit No. 14 for 
identification.) : 


BY MR. HANTMAN: | 
Q. I would like to show you, Mr. Bigelow, Government’s Exhibit No, 14 





172 and ask you if you recognize that receipt? A. Yes. 
Q. When and where did you first see that receipt? A. That was in his 


office on September 11th. 
Q. Was this receipt given to you by the defendant? A. Yes, it was. 


| 
| 
1 
| 
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Q. Was this receipt prepared under the direction of the defendant? A. 
Yes, it was. 

Q. And whose signature appears on this? A. Mr. Frank Hilton. He is 
a salesman for Lesco Homes. 

Q. Was Frank Hilton there at that time? A. Yes, he was. 

Q. You told us Mr. Gibson wanted $207.00 for plans for this precut home 
and you had given him $100.00 on September 11th, When, at all, did you give 
him the other $107.00? A. Two days later. 

Q. Did you get a receipt for that? A. Yes. 

Q. Who did you give the $107.00 to? A. Mr. Gibson. 

Q. When you gave Mr. Gibson the $107.00 on September 13th was this 
also with the belief that he had already obtained the permit and the land had 


been paid for and was ready for commencement of construction? A. Yes. 

173 Q. What happened to that receipt for $107.00 that Mr. Gibson gave you? 
A. Well, the original receipt I lost it, but I went back to his office and the sec- 
retary gave the number of the receipt and the date that they gave it to me on 


the one for the $100.00 entered it on that one. 

Q. So, there is some indication on that exhibit before you of having paid 
the other $107.00, is that correct? A. Yes. 

Q. Was Mr. Gibson there at the time that entry was made on that parti- 
cular receipt? A. Yes. 

Q. And was the entry put on this receipt in response to direction of Mr. 
Gibson? A. It was. 

Q. When you gave Mr. Gibson this $207.00 did you receive any plans for 
this precut house? A. Yes, we did. | 

Q. Now, Mr. Gibson started building this home? A. No, sir. 

Q. Did you have any conversation with Mr. Gibson about that? A. Well, 
yes, I did. I asked him why it was so long and so slow getting started. 

174 Q. When was that you talked to him about that? A. Oh, that was, I would 

say, November. 

Q. What did Mr. Gibson tell you then? A. Well, he said he was trying to 
get sub-contractors to bid on it and what-not. 
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Q. Now, in February of 1958 did you have occasion to mee and confer 
with Mr. Gibson again? A. Yes, I did. 

Q. When and where? A. At his office. 

Q. Tell us the conversation you had with Mr. Gibson in February of 1958. 
A. Well, I told him that I had found out through my investigation that the land 
had not been purchased by him; that I had found out who it belonged to, and that 
he had never tried to buy it, There had never been a permit applied for or is- 
sued to the Associated Contractors to build me a home at any time and that I 
wanted my money back. | 

Q. Did you ask for any papers that he had to the land? A. Yes, I did. 
I asked for the papers to the land, that I could get some one to build maybe if 


he couldn’t. © 





175 Q. What, if anything, did Gibson say in response to that 2. A. He said he 


didn’t have the papers in his office and that the house would have to be built 
through his office. | 

Q. Did he tell you where the papers were? A. He mentioned the Munsy 
Trust Company. He said he had them down there in a safe deposit box. 

Q. By papers, did you have reference to the title to the land ? A. Either 
the title or the contract where he bought it, anything to represent that he had 


purchased the land. | 
Q. Mr. Gibson told you that they were in a safe deposit box in the Munsy 


Trust building? A. Yes. 

Q. Did you ask him to secure the papers for you? A. Yes. 

Q. What did he say? A. He said the house would have to be built through 
his office and he refused to give them up. He refused to give them to me. 

Q. Now, from February 1958, sir, until today, has that house ever been 


built for you? A. No. 


176 Q. Did you ever get your $4000.00 back that you put into it? A. No. 


Q. Speaking now of the $3500.00 you put in initially, the $63 -00 and the 
$207.00? A. No. 

Q. Did you get any part of that back? A. No, sir. | 

MR. HANTMAN: That is all that I have of this witness. 


| 
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THE COURT: You may cross-examine, Mr. Sherry. 
CROSS EXAMINATION 

BY MR. SHERRY: 

Q. Where did you live at the time you first met Mr. Gibson, Mr. Bigelow ? 
A. 633 Princeton Street, N. W. 

Q. Is that your present address? A. Yes. 

Q. Do you own that house? A. I am buying it, yes. 

Q. Now, how long have you lived at 633 Princeton? A. Since 1949. 

Q. When you moved into it were you buying it at that time? A. Yes. 

177 @. At the time you met Mr. Gibson or within a year or so before that had 
you contracted to buy a lot any where? A. I had contracted to have a house 
built before that. | 

Q. I see. When did you contract to have a house built? A. I would say 
around about June or July of 1956. 
Q. Inthe summer of 1956? A. Yes. 
Q. Where was that house to be built? A. On 17th Street, N. E. 
17th and where ? A. Randolph, I think. 
Who did you contract with? A. It was the Three Men Building Com- 


That was the name of the company? A. Yes. 
Were they to arrange for the lot? A. Yes, sir. 

Q. Were you going to purchase it from them or were you going to purchase 
it from the woman who owned the lot? A. I wasn’t purchasing it. I was having 
the house built and they were going to build on it. 

Q. What? A. They were going to build on the lot. I wasn’t purchasing 
the lot. | 

178 Q. Whose lot was it? A. Whose lot was it? I think it belonged to some 
Doctor Edwards. 

Q. So you were going to have them build a house on Docter Edwards’ lot? 
A. Yes. 

Q. But at the same time weren’t you or they going to buy the lot? A. They 


were going to buy the lot, yes, of course. 





179 Q. Then what happened? A. He gave me my money back, 


180 


‘ the lot and that he would return my money. 
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Q. But you knew the lot didn’t belong to them? A. Oh, he na a contract 
for it. 
Q. You had a contract? A. No, he had a contract for it. | 
THE COURT: Who is ‘“the’’? | 
THE WITNESS: The builder, sir, your Honor. ! 
BY MR. SHERRY: ! 
Q. Now, did you still have that contract at the time you ei panhed Mr. 
Gibson? A. No, sir. | 
Q. What happened? A. Well, the lady refused to sell the lot at the time. 
Q. The owner refused to sell the lot? A. Yes. 


Q. Actually, was the owner contacted and do you know that the owner re- 
fused,.or did the builder tell you that? A. Yes. | 

THE COURT: The builder told you that or -- | 

THE WITNESS: I contacted the owner myself, your Honor. | 

BY MR. SHERRY: | 

Q. How did you happen to learn the owner would not sell the lot? A. The 


| 





builder himself told me. 

Q. When was that? A. That was August or September. I think it was 
September of 1956. 

Q. About two months after you signed the contract, is that correct ? A. 
Just about, I would say. : 

Q. During that two months did you contact the builder to ask why he didn’t 
start building ? A. No. He had an agreement as to when he would start because 
he was building Doctor Edwards’ house at the time on the adjoining lot. 

Q. Now, did you go out and see him on the job, the builder? A. Yes, sir. 

Q. When was he supposed to start building your house? A. Oh, in Sep- 
tember. ? 

Q. I see. And come September you asked him why he hadnit started? A. 
No, sir. I didn’t have to ask him. He came to me and said the sadly wouldn’t sell - 


Q. While you were going out there did you happen to go a the Brooks’ 





house that was being built. A. Yes. 

Q. Do you know Mr. Brooks? A. Yes, sir. 

Q. How do you know him? A. Well, he works in the Post Office also. 

Q. He works with you? A. Yes. 

Q. How long have you known him? A. I would say about three or four 
years approximately. 

Q. This is before that time you saw the house? A. Yes, I knew him 
before then. 

Q. Where was the Brooks’ house being built? A. On the corner of 17th 

181 and Randolph. 
Q. And how many times have you been by there and seen him? A. To 


see -- 
THE COURT: Is any of this conversation relevant to the question before 


us? 
MR. SHERRY: Yes, your Honor. This is the house at which he saw the 


foreman who told him that the defendant was building the house. This is the 
house being built by the defendant, and he can testify he contacted -- 

THE COURT: I thought it was being built by Doctor Edwards. 

MR. SHERRY: We are now talking about another house. 

THE COURT: The Brooks’ house. 

MR. SHERRY: The Brooks’ house, yes. That is the house that was being 
built by Mr. Gibson at the time that this witness testified that he had contacted 
a foreman on the Brooks’ house. 

THE COURT: What has this to do with the relationship between Mr. Gib- 
son and this witness ? 

MR. SHERRY: Because this is how this witness met Mr. Gibson. 

THE COURT: Ali right. Ask him point blank how did he meet him, where 
and when, that would shorten things. 

182 MR. SHERRY: Your Honor, I am on cross-examination. 

THE COURT: I know that, and you are entitled to do it your own way. I . 
have heard no objection from the District Attorney so I am compelled to let 
you go ahead. Contime.. 
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BY MR. SHERRY: : 

Q. How many times were you by the Brooks’ house before you spoke to 
the foreman? A. Oh, I would say about twice. 

Q. Do you remember when it was you met the foreman ? A. No, the exact 
date I don’t. | 

Q. Was it after you learned the the Three Men Building Company couldn’t 
build your house? A. Oh, yes, definitely. | 

Q. Was it after you got the money back from the builder ? A. From the 
Three Men? It was along about the time -- it was right about along the time I 
got my money. | 

Q. Who did you speak to at the Brooks’ house? A.I don’t know the men 
that were working there. 

Q. I see. What did you say? Do you recall? A. Yes,I asked who were the 
builders that were building the house and they referred me to his office. 

Q. Is that all you said? Were you shown through the house? A. Oh, no, 

not at that time, no. 

Q. When were you shown through the house? A. After it was up. 

Q. I see. And all the man told you was the name of the builder ? A. Yes. 

Q. You had no other conversation with him? A. No, I didn’t talk to him at 





any length at all. 
Q. None whatsoever? A. No. 
Q. You didn’t tell him where you wanted a house built ? A. No. 
Q. As a result you met Mr. Gibson? A. Yes. ! 
MR. SHERRY: May I see the exhibits that have been marked for identi- 
fication ? i 


| 
| 
| 
| 


(Documents were handed to Mr. Sherry.) 

MR. SHERRY: There seems to be missing Exhibits 5, 6, 1 and 12. 

THE WITNESS: Here is No. 5 here. | 

MR, SHERRY: I know they haven't been admitted yet. 

MR. HANTMAN: No. 6 is the photostated copy of the original check marked 
No. 6. | 

MR. SHERRY: And 11 and 12? 
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184 MR. HANTMAN: They are the building plans here and I believe 12 is the 

specifications inside the plans. I think counsel now has all the exhibits. 

MR. SHERRY: Yes, I have. Thank you. 

BY MR. SHERRY: 

Q. Were you actually present when these receipts were written? A. Yes. 

Q. Did you happen to notice whether or not there were duplicate receipts 
kept by Mr. Gibson? A. Oh, yes. 

Q. You stated that on September 26th you gave Mr. Gibson $3500 but only 
received a receipt for $3400, is that correct? A. Yes, sir. 

Q. Do you have any other receipts whatsoever relating to this transaction ? 
A. No, I don*t. | 

Q. To refresh your recollection -- could this be marked as Defendants 
Exhibit for identification No. 1? 


(The document referred to was marked 
Defendant’s Exhibit No. 1 for identifica- 
tion.) 


BY MR. SHERRY: 
Q. Showing you Defendant’s Exhibit No. 1 for identification, do you ever 
recall seeing the original of that? A. No, I don’t recall, but it has appeared 


185 to me somewhere along the line that I had to take him some more money. 
Q. In other words, you didn’t give him the full .$3500 on September 26th. 

You gave him $3400 on September 26th and two days later you came in with 
another $100.00. Is that not correct? A. Well, according to this receipt that 


is correct. . 

Q. And that agrees with your recollection of it? A. Oh, yes. 

Q. So that when you testified on direct examination that you gave Mr. Gib- 
son $3500 but only received a receipt for $3400 and did not notice that until 
later, your testimony was incorrect, is that not so? A. Well, that is what I 
received. A receipt for $3400 at the time. 

Q. But you only gave him $3400 at the time? A. Well, I gave him $3500 
in all. 

Q. I see. Later you received another receipt for the other hundred dollars, 
isn’t that so? A. Oh, yes, I could have but I don’t have a receipt for that. 
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Q. You don’t have a receipt? A. For that. 
186 Q. You also testified that from November 30th, the date you made the 
bad check good through until April you had no other transactions with Mr. Gib- 
son, is that correct? A. That’s right. | 
Q. And the reason for that was that he had told you that he wouldn’t start 
building in the winter time? A. Yes. He told me that. | 
Q. That no other transaction was had during that time ? A. Well, per- 





taining to the house I don’t -- let me see. It seems -- I think he approached 
me with the idea of selling me an automatic door for the garage. | 

Q. When was that? A. I believe it was around in December. 

Q. Were there any other transactions that you had with Mr. Gibson during 
that period? A. None that I can remember. 

Q. You remember what the transaction was that occurred in April? Some- 


I 
! 


thing to do with air conditioning being added to the plans or specifications ? A. 
Yes. | 
Q. What happened then? A. What happened then? | 
Q. Yes, in April? A. Well, that’s when I brought it to his attention that 
187 it wasn’t in the contract, that he made the amendment to it in his office. 
Q. In April you called to Mr. Gibson’s attention the fact that the contract 
didn’t include air-conditioning although your agreement had included it? A. 
That’s right. The exact date I don’t remember. | 
Q. You don’t remember the exact date? A. No. 
MR. SHERRY: CouldI have this marked as Defendant’s No. 2? 
MR. HANTMAN: I think that exhibit has been marked as No. 4a. 
MR. SHERRY: Very well. I will withdraw the offer. : 
BY MR. SHERRY: | 
Q. Now, referring you to Government’s Exhibit No. 4a, is that the pro- 


: 


vision signed in April? A. Yes. 
Q. Do you have any recollection of an argument with Mr. i to get 
him to sign that? A. No, sir. ! 
Q. There was no argument? A. No, sir. 


Q. I want to understand this. From November to April, with the exception 
| 


| 
| 
| 
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of this one time you were discussing a special door, you had no dealings with 
188 Mr. Gibson whatsoever? A. None that I can remember. 
Q. Pertaining to the house or otherwise? A. No. 
Q. Pardon me? A. I said no. 
MR. SHERRY: Could this be marked as Defendant’s Exhibit No. 2 for 
identitication? _ (The document referred to was marked 


Defendant’s Exhibit No. 2 for identifi- 
cation.) 


BY MR. SHERRY: . 

Q. Do you recognize that as being a carbon impression of your signa- 
ture? A. Yes. This is what I was telling you about. 

MR. HANTMAN: Excuse me. May we have the witness speak up a little. 

THE COURT: Speak up. The jury and counsel must hear you. 

THE WITNESS: This is what I had mentioned a few minutes ago pertain- 
ing to an automatic garage door. He paid for it supposedly for me and I paid 
him back for this. 

BY MR. SHERRY: 

Q. You mean this is a receipt whereby you paid Mr. Gibson for a garage 
door? A. No. This is where he loaned me money for the garage door. 

189 THE COURT: What? 

THE WITNESS: He loaned the money. 

THE COURT: To you? 

THE WITNESS: Yes. 

THE COURT: In cash? 

THE WITNESS: Yes, sir, for the automatic garage door that was to be 
included. 

BY MR. SHERRY: 

Q. He actually gave you this cash? A. No, because I paid it back. 

Q. But subsequently you paid him back in two installments, is that correct? 
A. I don’t think so -- yes. 

Q. And that all occurred when? A. The exact date -- I think it was around 


December. . 
Q. You paid him back the following January or February? A. Yes, sir. 





79 


Q. Now, referring to the hundred dollars that you paid in September of 

1957, Mr. Bigelow, I noticed the receipt is signed Frank C. Hilton. A. Yes. 
190 Q. Did you actually meet Mr. Hilton? A. Yes. | | 
Q. Was he there and you talked to him about the Lesco Homes ? A. Yes. 
Q. And did you give him the hundred dollars? A. I gave it to Mr. Gibson 





and Mr. Gibson gave it to him, I guess, or whatever he done with it. 
Q. Did this all happen in your presence? A. Yes, sir. Right in his office. 
Q. There was Mr. Gibson, Mr. Hilton and yourself present ? A. Yes. 
Q. You gave the money to Mr. Gibson and he gave it to Mr. Hilton and Hilton 


signed the receipt and the receipt got into your hands? A. Yes. | 
Q. And at that time you received the plans? A. No, not at that time. 
Q. You received the plans when? When you paid the other hundred and 
seven dollars? A. No, it took a week or two before the plans returned. 
Q. Did you ever meet with Mr. Syme? A. Oh, yes, sir. | 
Q. On several occasions? A. Yes, I’d seen him several times. 
Q. Did you discuss what you wanted in the house? A. Yes, 
Q. Were these plans the result? A. Yes. | 
Q. Did you also meet a draftsman? A. Yes, sir. 
Q. Do you recall his name? A. I don’t know his full name, 
Q. Wilbur Moore? A.I know Wilbur but I don’t know his full name. 
Q. 


And you met him again at Mr. Gibson’s office? A. Yes. 


Q. On several occasions? A. Yes. 
Q. In fact, you spent a good deal of time with Mr. Syme em Mr. Moore. 
going over what. was wanted, didn’t you? A. Not no great deal of time. 
Q. How many times did you go there? A. To the office ? rn have been to 
the office several times. : 
Q. How many times did you speak with Mr. Syme or Wilbur about this ? 
A. Well, Wilbur didn’t stay there too long. He left. : 
192 Q. Did he appear to be a full-time employee? A. Yes, at the time he 
was. I would see Mr. Syme when I would go to the office to see Mr. Gibson. 
Q. At the time you paid the $63.00 for the permit was Mr. Syme there ? 


A. In the office at the time, I don’t remember. 
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Q. To refresh your recollection, did Mr. Gibson call Syme up from the 
front office when you were there and ask -- | 

THE COURT: Keep your voice up a little. 

BY MR. SHERRY: 

Q. To refresh your recollection, did Mr. Gibson call Mr. Syme in from 
the other office to ask him about the permit? A. Yes, he called on one oc- 
casion I remember when I had passed the lot at 19th and Bunker Hill Road and 
the BurtonConstruction Company was moving in on it and I went to his office 
and he called Mr. Syme to have him call the District Building to see if a permit 
had been issued for that corner. 

MR. SHERRY: May I have this marked? 


(The document was marked Defendant’s 
Exhibit No. 3 for identification.) 


BY MR. SHERRY: . 
Q. Showing you Defendant’s Exhibit No. 3, is that your signature, Mr. 
Bigelow? A. Yes, it is. 
193 Q. Did you write this yourself? A. Yes. 
Q. Did you also write the word ‘‘owner?’’? A. Yes. 
Q. Did you write the date? A. No, sir. 
MR. SHERRY: Your Honor, I offer Defendant’s Exhibit No. 3 into evidence. 
THE COURT: Any objection? 
MR. HANTMAN: No objection. 
THE COURT: It may be so marked. 


(The document marked Defendant’s Exhib- 
it No. 3 for identification was received 
in evidence.) 


MR. SHERRY: And I would like this marked as Defendant’s No. 4 for 
identification. | 

THE COURT: I thought you were offering it in evidence. That is what you 
said. You didn’t say ‘‘identification.’’ 

THE DEPUTY CLERK: No. 31 have offered in evidence, your Honor. This 
was 3, your Honor, and I just marked those two there. 

THE COURT: Oh, I didn’t notice that. 
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MR. SHERRY: And No. 41 would like marked for identification. 


194 (The document referred to} was marked 
Defendant’s Exhibit No. 4 for identifica- 
tion.) | 


BY MR. SHERRY: 
Q. Showing you No. 4, Defendant’s No. 4, which consists of two writings, 
are these your signatures and your wife’s signatures on there ? A, Yes, sir. 
THE COURT: The Court will now suspend for its usual recess until half 
past eleven. | 
(Whereupon a brief recess was taken.) 
THE COURT: You may proceed. | 
MR. SHERRY: Your Honor, I offer Defendant’s Exhibit No. i4 for identifica- 
tion into evidence. ; 
MR. HANTMAN: No objection. | 
THE COURT: It may be received. | 


(Defendant’s Exhibit No. 4 toe identifica- 
tion was received in evidence ) 





BY MR. SHERRY: 
Q. Returning now to the $50.00 which you say Mr. Gibson 4 advanced for 

this door, did you repay it in two $25.00 installments ? A. Yes, 

| Q. And did you receive those receipts? A. Yes. | 
195 Q. Do you have those receipts? A. Yes. 

.Q. Where are they? Do you have any other receipts that you have received 

from Mr. Gibson’s office? A. No, sir. 
(The witness produces a document.) | 
MR. SHERRY: May these be marked Defendant’s Exhibit No. 5 and 6 for 

identification ? | 
THE COURT: They may. 


(The documents were marked Defendant’s 
Exhibits Nos. 5 and 6 for identification.) 


BY MR. SHERRY: | 

Q. Showing you Defendant’s Exhibit No. 5 for identification, is that a re- 
ceipt you received from Mr. Gibson’s office for one $25.00 repayment ? A. Yes, 
it is. i 
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Q. And on what date was that? A. January 10th, 1957. 
Q. And showing you Defendant’s Exhibit No. 6 for identification, is that a 
receipt for the balance? A. It is, sir. 
Q. And on what date was that? A. February 15th, 1957. 
196 MR. SHERRY: I offer these in evidence, Defendant’s Exhibits 5 and 6. 
THE COURT: They may be received. | 


(The two receipts marked for identifica- 
tion as Defendant’s Exhibits Nos. 5 and 6 
were received in evidence.) 


BY MR. SHERRY: 

Q. If I understand correctly it was in September 1956 that you paid Mr. 
Gibson $3500.00 toward this house, is that correct? A. That’s right. 

THE COURT: Was that for the house or the land or what ? . 

THE WITNESS: Well, it was for the -- I called it for the house. He gave 


me a receipt for down payment on the house, your Honor, with the understanding 
he was to pay for the land so he could build the house with the Building and Loan. 


THE COURT: I see. Did the jury hear the answer? You had better re- 
veat your answer. 

THE WITNESS: I paid him the $3500.00 as a down payment on the house. 
He was to use the money to buy the land and build a house with the Building and 
Loan, through the Building and Loan Assocation. 

BY MR. SHERRY: 

_ _ Q. Showing you Government’s Exhibit No, 4, the contract of September 
26th, was that $3500.00 the down payment that was referred to in the contract ? 
197 A. The contract refers to the down payment as $4000.00. $3500.00 was 

upon signing the contract and $500.00 to be applied at the rear of the second 
trust note. 

Q. Was the $3500.00 you were to pay upon signing the contract? A. Yes. 

MR. SHERRY: May I ask if this contract is in evidence as Government’s 
Exhibit No. 4? 

THE COURT: I don’t believe it is in evidence. 

MR. HANTMAN: No, but the Government has no objection to it. 

THE COURT: It may be received in evidence. 
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| 
(The document previously marked Govern- 
ment’s Exhibit No. 4 for identification was 
received in evidence.) 

BY MR. SHERRY: 

Q. And sometime after that you received these plans? A. Yes. 


Q. Can you relate when you received these plans to the time you made 





$324.00 check good ? Was it before or after, can you recall? A. I can’t recall 
the exact date that I received the plans. | 

Q. Was it before Christmas? A. Yes, sir. I am not sure of the exact 
date of the plans, that I received them. ! 

Q. Was it -- A. I had to sign for them in the office. | 

Q. Was it the same time that you signed this bond? A. No, sir, it wasn’t 
at that time. | 

Q. Was it before you signed the bond? A. That I can’t say. 

Q. But during that period of time when you paid the deposit until you re- 
ceived the plans you had been in touch with the architect and Mr.-Gibson and you 
had been moving about this deal, is that not correct? A. Yes. | 

Q. And then you had, with the exception of this $50.00 loan and the two 
repayments, you had no other transactions or dealings with Mr. Gibson until 
April 22nd. A. Not to my knowledge, not that I can remember. 

Q. And then after that April 22nd at which time you paid the $63.00 for 
the permit, again you had no dealings until September when you paid the money 
for the plans on the Lesco Homes? A. What do you mean when you refer to 


| 
i} 





dealings ? 
Q. What did you do? Did you contact Mr. Gibson during hat time? A. 


Oh, yes, I contacted him. 
199 Q. When? A. Oh, all along. Practically every week I a him when 
he was going to start and what he was going to do. | 
Q. What would he say ? A. He would always have some excuse to put it 
off. | 
Q. At the time when you spoke to the carpenter foreman on the Brooks’ 
house, or to whomever you spoke, did you have any idea of building this house 
at the Bunker Hill Road lot? A. Not at that time, no. i 
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Q. You are absolutely certain of that? A. Yes, sir. 
Q. Did you know there was a vacant lot at 19th Street and Bunker Hill 
Road? A. Yes, sir, I did. 
Q. How did you know? A. I seen it. 
Q. How far is 19th and Bunker Hill Road from the Brooks’ live? A. It 
is not too far; I would say 5 or 6 blocks. 
Q. Where did you live at the time? A. I lived at 633 Princeton Place, 
N. W. 
Q. Would you pass by 19th and Bunker Hill Road? A. Would 1? 
200 Q. Yes. 
THE COURT: Going where ? 
BY MR. SHERRY: 
Q. Going from the Brooks’ house home or from work to home? A. No, 
I wouldn’t have to. 
Q. How did you happen to know there was this vacant lot at 19th and Bunker 
Hill? A. I told you before, by seeing it. 
Q. When did you first notice it? A. I noticed it sometime in the spring 
of 1956, I will say. 
Q. Did you speak to this Three Men Building Company about building you 
a house at 19th and Bunker Hill Road? A. No, sir. 
Q. You are certain you didn’t mention that address to the carpenter fore- 
man from the Brooks’ job? A. Mentioned what address? 
Q. 19th and Bunker Hill Road. A. Not that I can remember, no. 
Q. You never told the carpenter foreman that you owned the lot at 19th 
and Bunker Hill Road? A. No. 

201 Q. In fact, you never mentioned it to him? A. I don’t remember ever 
mentioning it to him because I didn’t talk to the foreman only one or two min- 
utes to find out who was building that house there. 

Q. Would you recognize the gentleman you talked to? A. No, I wouldn’t. 
MR. SHERRY: Would the Marshal please ask Mr. DeWit, who should be 
in the witness room, to step in the courtroom ? | | 


(A gentleman enters the courtroom momentarily.) 








who was working there. 
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MR. SHERRY: All right, he may return now. 
BY MR. SHERRY: | 
Q. Do you recognize Mr. DeWit? A. No, I don’t know who the man was 
| 
THE COURT: Did you recognize that man as having seen him before ? 
THE WITNESS: No, sir, your Honor. | 
BY MR. SHERRY: 

Q. When you asked for your money back from Mr. Gibson what occurred ? 





A. He told me to give him a little time. 


sir. 
202 


Q. Did he say who was going to pay him for his time and trouble ? A. No, 


Q. Did he ever say he wouldn* give you all the money back? A. No, he 


didn’t say he wouldn*t. 


Q. Didn’t he say he would want to hold a thousand dollars of it to pay 


himself? A. No, sir. ! 


declarations that are clearly inadmissible in this case. 


R. HANTMAN: I object, if your Honor please. These are; self-serving 
: 

THE COURT: Overruled. | 
MR. SHERRY: Could I have this marked for identification ? 


(The document was marked Defendant’s 
Exhibit No. 7 for identification a 


BY MR. SHERRY: 





.Q. You stated you lost the receipt for $107.00? A.No, sir. I said 


for the $3400.00. I gave him $3500.00. I lost that receipt. 


THE COURT: Can you hear the witness, ladies and gentlemen? They 


cannot hear you. They don’t know what the evidence is, Mr. Will 


you. please speak up? 


203 


| 
| 


THE WITNESS: The receipt for the $3400.00, which the next day or two 
I gave him a hundred dollars, I lost that receipt. ! 
BY MR. SHERRY: | i 
Q. No, but you must have misunderstood me. I am referring to the time 


that you were purchasing the plans on the Lesco house, on the precut house. A. 


Yes. 
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Q. You gave Mr. Hilton $190.00 and a few days later you paid another 
$107.00, isn’t that correct? A. Yes. 

THE COURT: Did you give that hundred dollars to Mr. Hilton? 

THE WITNESS: No, I gave it to Mr. Gibson in his office. 

THE COURT: All right. Do not mislead the witness. 

BY MR. SHERRY: 

Q. But a few days later you gave another $107.00? A. Yes. 

Q. Is that correct? A. Yes, I did. 

Q. You state that you lost that receipt for the $107.00? A. I did. 

Q. Showing you Defendant’s Exhibit No. 7, is that a carbon copy of the 
lost receipt? A. Well, I can’t say by not having the original receipt. I lost 

204 the original. 

Q. Now, Mr. Hilton was present when you paid Mr. Gibson the first 
$100.00 on that? A. Yes, sir. 

Q. Was Mr. Hilton also present when you paid the balance of $107.00? 
A. No, sir. 

MR. SHERRY: Is Government’s Exhibit No. 14 for identification in evi- 
dence ? 

MR. HANTMAN: No, it is not, but again the Government has no objec- 
tion. 

THE COURT: It may be marked in evidence, if you are offering it? 

MR. SHERRY: Yes,I am. 


(Government’s Exhibit No. 14 was 
received in evidence.) 


BY MR. SHERRY: 

Q. Showing you Government’s Exhibit No. 14, Mr. Bigelow, what portions 
were on that receipt at the time you originally received it and what portions were 
written on later when you paid the additional $107.00? Will you please read 
the portions that were on the receipt at the time you -- 

THE COURT: Read the original receipt and anything else that has been 

205 added on to it later. 

THE WITNESS: The original receipt as I received it said ‘‘Received of 

Jacob M. Bigelow $100.00 deposit on plans for the house. Balance due $ 107.00.” 


< 


<~ w# FV 
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206 I would say about three weeks or more. 


‘ office? A. No, I don’t, sir. | 
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And the addition to this receipt for the one that I lost, ‘‘Paid $ 07. 00, Septem- 
ber 13th, 1957, on receipt no. 274.” | 
MR. SHERRY: Thank you. Will your Honor indulge me just one moment, 
please ? | 
BY MR. SHERRY: | 


Q. Had you contacted anyone else at Lesco beside -- or rather had you 





contacted anyone besides Lesco about a precut house? A. What ? 
Q. Had you contacted anyone besides Lesco about a precut house? A. No. 
Q. They were the only people you spoke to? A.I spoke toMr. Gibson. He 
spoke to me about the precut house of Lesco homes and carried me down in | 





Virginia and showed me some that were up. | 
Q. Over how long a period of time were you considering switching toa 
precut house before you actually decided to pay the deposit on the plans? A. Oh, 
| 

Q. So, it wasn’t a snap decision; you had spent some time on it with Mr. 
Gibson and others? A. No others. | 

Q. While you were at Mr. Gibson’s office at any time did he call the 
Lesco factory? A.I don’t remember him calling directly while was there. 
He told me that he had called. | 

Q. And as a result of this they sent Mr. Hilton around ? a, No, he was 
called in reference to the plans being so long in coming. 





Q. So, do you know how Mr. Hilton happened to come to Mr. Gibson’s 


Q. How many occasions did you see Mr. Hilton? A. Where ? 

Q. Anywhere other than today ? A. I’d seen him three or four times. 

MR. SHERRY: That is allI have. 

THE COURT: Any redirect? 

MR. HANTMAN: Yes. 

REDIRECT EXAMINATION 

BY MR. HANTMAN;: 

Q. Mr. Bigelow, with respect to the automatic door transaction, did you 

consider that transaction part of the purchase of the house ? A. No,I 
didn’t. 
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Q. How did it happen that Mr. Gibson gave you money, that is to say this 
$50.00 in connection with this automatic door that you had reference to in your 
cross-examination? A. I got it so he would have a record as to me paying for 
the door, getting the money from him, and then I repaid him as I promised him, 
in two installments. 

Q. Do you have any explanation of why Mr. Gibson would give you money 
rather than have that item written in as part of your contract? A. Well, the 
contract had been drawn up for sometime before that. 

Q. I see. Rather than write an amendment to the contract you decided 
to make this a separate transaction? A. Yes. 

Q. Were you to receive any break price-wise in connection with this 
door ? A. Oh, yes, he said I would get it at least one-third of the original price. 

-‘Q. What did you do with the money that you got for this automatic door ? 
A. He paid it for me. 
208 Q. You mean he paid for the door? A. Yes. 

Q. What was this $50.00 for then? A. Well, that is the money. 

Q. But he had given you $50.00 to begin with, is that correct? A. Well, 
that is the same $50.00. 

Q. And you paid him back via the receipt that you have given Mr. Sherry 
in January and February of 1957? A. Yes. So 

Q. Now, in connection with Defendant’s Exhibit No. 4 that the Court has 
received in evidence, you will note that these are duplicate copies -- this isa 


mimeographed form, Government of the District of Columbia, Affidavit of Own- v 
ership. Do you see that written at the top? A. Yes. v 
Q. It says “I hereby certify all the land shown on this, the official build- ¥ 


ing plat filed with Application for building permit in the Central Permit Bureau 
of the District of Columbia, is owned subject to trust in its entirety by the 
undersigned,’ and it is signed ‘‘Jacob Bigelow and Annie L. Bigelow.’ And 
there is a place for the notary public to attest to your signature, which is not 


completed, is that correct? A. That’s correct. » 
209 Q. Did you read this before you signed it? A. Yes, I read it, and where v 
he had explained to me before that it had to be filed with the application for permit » 





before he could secure the permit. 

Q. By ‘‘he’’ you mean the defendant Mr. Gibson? A. Yes, and also a 
plot showing the location of the land and how the house would be situated on it. 

Q. Now, is that when you signed Defendant’s Exhibit No. 3,: in evidence, 

a plat plan? A. A plot plan, yes. ! 

Q. Mr. Gibson told you you had to file that along with this affidavit of 
ownership in order to get a building permit? A. Yes. ! 

Q. Did you sign both of Defendant’s Exhibits 3 and 4 at the | same time ? 

A. I don’t know -- no, they wasn’t signed at the same time. ! 

Q. How did your wife get to sign Defendant’s Exhibit No. 4, which is the 
affidavit of ownership? A. Well, she was home. She was about seven months 
pregnant at the time and she couldn’t be running back and forth, 50 I carried 
them home and she signed them and I brought them back to his office. I asked 
him about the notary public at the bottom and he said he would have that done _ 

210 himself. : | 


Q. By ‘the’? again you are referring to Mr. Gibson, the defendant 2 A. 


Yes. | 

Q. On that occasion did you sign Defendant’s Exhibit No. 3, which is the 
plot for building permit? A. Yes, I did. | 

Q. Now, you told Mr. Sherry, although this document is dated October 
25th, 1956, the date that appears before your signature, November 7th, 1956 
is not in your handwriting, is that correct? A. No,'sir. | 

Q. Do you know who put that date of November 7th, 1956 on there? A. 
No, sir. | 

Q. Do you know whether this plat for building permit and the affidavit 
of ownership were ever filed in the District of Columbia? A. According to 
the District Building it wasn’t, 

MR. SHERRY: Objection, your Honor. 

THE COURT: Overruled. 

BY MR. HANTMAN: 

Q. Now, sir, you may answer. A. No, sir. 

Q. Did you ever appear before a notary public in eee with this 
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affidavit of ownership you signed? A. No, sir. 

‘Q. You were never called back by Gibson to swear to any statement of 
that character, were you? A. No, sir. 

Q. Now, with respect to Government’s Exhibit 12, which is a specifica- 
tion in connection with the Lesco homes, I noted that it does not bear a signa- 
ture of any kind whatsoever on it, is that correct? A. That is correct. | 

Q. You got that from Mr. Gibson, didn’t you? A. Yes. 

Q. Did you ever ask Mr. Gibson about any deed, for any signatures on 
that? A. No, sir, I didn’t. The original copy of this he said would have to go 
down to the District Building. 

-Q. But your copy did not bear any signature whatsoever? A. No, sir. 

Q. Did you ever see the original? A. Yes, he had the original there. 

Q. Did you ever see it with the signature of Mr. Gibson on it? A. No, 
I didn’t. | 

Q. Do you know if Gibson ever sent the original of that particular building 
specification to the District Building ? A. No, I don’t. 


Q. On April of 1957 did you have occasion to be at the location of this 
property, 19th and Bunker Hill Road at Northeast, Parcel 158/55? A. Yes. 
Q. Did you see a sort of building shack on the land at that time? That’s 


correct. 
.Q. Now, what if anything did you do about that 7 
MR. SHERRY: I object to this as exceeding the scope of direct examina- 
tion. This is redirect and he is going over what he went over in the direct 
testimony. 
THE COURT: Overruled. 
BY MR. HANTMAN: 
Q. You may answer, A. Well, at that time I confronted him with -- 
Q. Tell me first whose building shack was it, if you know? A. The Bur- 
ton Construction Company. 
Q. Did you discuss that with Mr. Gibson in April of 1957? A. I did, sir. 


213 Q. What did he say? A. He said that he would have them off in a few 


days, that they had better not touch that land because he had bought it and he 
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had papers to it and was going to build my house on it. 
Q. Was this shack ever removed to your knowledge? A. Not to my knowl- 
edge. 
MR. HANTMAN: No further questions. 
MR. SHERRY: No recross. . 
THE COURT: The witness may be excused. 
- witness was excused.) | 
R. HANTMAN: At this time, your Honor, the Government would like to 
offer in evidence all exhibits not heretofore received. 
THE COURT: Any objection to the reception of these ? ! 
R. SHERRY: No, your Honor. | 
THE COURT: They may be so marked and received in evidence. 


(All Government’s exhibits previously 
marked for identification were received 
in evidence.) ! 





MR. SHERRY: At the same time I would like to offer Defendant’s Exhibits 

1, 2 and 7 which were identified by the witness. | | 
MR. HANTMAN: No objection. | 

214 THE COURT: They may be marked in evidence. | 


(Defendants Exhibits Nos. 1, 2 and 7 were 
received inevidence.) | 


MR. SHERRY: I would like to inquire whether the witness will be avail- 

able later on? | 

R. HANTMAN: Yes. At this time I will call Mrs. Bigelow, please. 
see 

ANNA LOUISE BIGELOW | 

was called to the stand as a witness by counsel for the Government and having 





been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION | 

BY MR. HANTMAN: 7 
.Q. Speak loudly so we can all hear you. Give us your full name and your 
address. A. Louise Bigelow. | 
THE COURT: Will you speak up, please ? 


| 
! 
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THE WITNESS: Anna Louise Bigelow, 633 Princeton Place, Northwest. 
BY MR. HANTMAN: 
Q. You are the wife of the previous witness, Jacob Bigelow? A. Yes. 
215 Q. Mrs. Bigelow, do you know the defendant in this case, Frank Gibson? 
A. Yes. 
Q. When and where did you meet him first? A. Well, it was at his of- 
fice the first meeting we had with him. | 
Q. Do you know about when that was? A. That was in September of 1956. 
Q. What was the occasion for your meeting with Mr. Gibson in his office ? 
A. Well, we were asking about this house that was being built at 17th and Ran- 
dolph Street, Northeast, and we stopped and inquired who was building the house, 
and the man there told us that Mr. Gibson was building the house and where his 
office was. So, my husband went down to see Mr. Gibson and told him -- and 
before this we had seen these lots located at 19th Street and Bunker Hill Road. 
Q. Is that parcel 158/55? A. Yes, it is, And my husband went down to 
see Mr. Gibson and he told him -- 
MR. SHERRY: Objection, unless she was present. 
THE COURT: Do not repeat any conversation unless you were present, 
because that would be hearsay. 
216 Q. Your husband went to see Mr. Gibson? A. Yes, but I wasn’t present, 
but this.was -- 
Q. Well, your husband went down there anyway? A. Yes. 
Q. As a result of the previous contact by your husband with the defendant 
Mr. Gibson did there come a time you and your husband went to Mr. Gibson’s 
office? A. Yes. Mr. Gibson called my husband and told him to come down to 
the office, that he had contacted the people that had the land and for him to come 
down and bring the money. 
MR. SHERRY: I object again unless she was a party to this conversation. 
I don’t believe she was. 
THE COURT: Were you there and do you know anything about it, or is this 
something that your husband told you ? 
THE WITNESS: My husband told me this. 
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| 
THE COURT: That may be stricken. Just state what you know. 
THE WITNESS: On September 26th we went into Mr. Gibson’s office, 
1956. ; 
BY MR. HANTMAN: | 
Q. Where is that located? A. That was located at Pennsylvania Avenue. 
Q. Here in the District of Columbia? A. Yes, it was. 
217 Q. Now, what if anything did Mr. Gibson say to your husband and what if 
anything did your husband say to Mr. Gibson, or you say to Gibson for that 
matter? A. Mr. Gibson told my husband he had contacted the contacted the 
people and that he had the land all tied up, and that he had option e buy the other 
lots located with this lot that we were interested in. 
Q. He said he had an option on parcel 158/55? A. Yes, he did. My hus- 
band gave Mr. Gibson at that time the money which was $3500 00. 
Q. Do you recall how that was brought in? A. Yes, it was cashier’s 
check of $2000.00 and the cash was $1176.00 and another check with was 
$324 .00, which later was no good. ! 
THE COURT: You have answered the question. Now, go ahead. 
BY MR. HANTMAN: 
-Q. In respect to the $2000.00 cashier’s check and the check for $324.00, 
I show you Government’s Exhibits 6, which has been received in evidence, and 
7, and ask you whether Government’s Exhibit 6 represents a photostat of the 
check given to Mr. Gibson and whether No. 7 is in fact the check that was given 
to Mr. Gibson by your husband? A. These are the checks. ! 
218 Q. You can’t shake your head. Answer yes or no. A. I said yes, these 
are the checks. | 
_Q. At that time did you and your husband sign a contract in connection 
with this proposed construction? A. Yes, we did. . | 
Q. I show you Government’s Exhibit No. 4 in evidence, which is a contract 
dated 26 September 1956, and ask you if you recognize it? A. li this is the 
contract that my husband and I signed. 
Q. It bears the signature of Frank A. Gibson. Did Mr. Gites sign it at 
that time, too? A. Yes, he did. ! 
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Q. When was Mr. Gibson supposed to begin construction of this home ? 
A. Immediately. 

Q. Did you have occasion to meet with Mr. Gibson again on any other 
occasion? A. There were times that there were changes being made in the 
plans or something and then I went down to the.office. . 

Q. Did you talk to Mr. Gibson about it? A. Yes, we did, about any 
changes in the plans. 

219 Q. Was your husband with you on those occasions? A. Yes, sir. 

Q. How many times do you recall going to Mr. Gibson’s office? A. I 
would say about two or three times. About three times. 

Q. Were you present when your husband gave Mr. Gibson $63.00 for a 
building permit in connection with this property ? A. No, I wasn’t. 

Q. Were you present when your husband gave Mr. Gibson $100.00 as 
part payment on $207.00 for plans in connection with Lesco precut homes? 
A. No, sir. 

Q. Were you there when he gave him $107.00 which was the money due ? 
A. No, I wasnt. 

Q. Were you with your husband when a2 plat plan was signed by him in 
connection with this property? A. Yes, I was. 

Q. I show you Defendant’s Exhibit No. 3 -- 

THE COURT: Will counsel approach the bench. This will be off the 
record. 

(Off the record discussion at the bench.) 

220 THE COURT: You may continue. 

BY MR. HANTMAN: 

Q. Were you with your husband when he signed this plat plan? A. This 
plan? No, I don’t remember being with him when he signed this. I was there 
when he signed a little small piece of paper. _ 

Q. Do you have reference to the affidavit of ownership, Defendant’s Ex- 
hibit No.4? A. This is what I signed. I was there when this was signed. 

Q. Did you read that exhibit before you signed it? A. No,I -- 

Q. Were you told by Mr. Gibson the reason for your signing this docu- 
ment? A. Yes, I was. 


a 2 


-_ 


> 
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a 


>? * 








95 | 


Q. What did Mr. Gibson tell you? A. He said this aires him to get 
the permit for us. 


| 
| 





Q. Did you at any time tell Mr. Gibson that you owned this ; wena 
parcel of land, 158/55? A. No. 


Q. Did your husband ever tell Mr. Gibson that he owned parcel 158/55 ? 
A. No. 


' 221 Q. Did you in fact ever own that property at 19th and Banker Hill Road , 
Northeast? A. No. 
MR. HANTMAN: I believe that is all I have of this witness.) 
THE COURT: Any cross examination, Mr. Sherry ? 
CROSS EXAMINATION 
BY MR. SHERRY: | 
Q. You stated that when you signed Defendant’s No. 4, the affidavit of 
ownership, Mr. Gibson told you that entitled him to get the permit. A. Yes. 
Q. And Mr. Gibson was there at the time? A. Yes. | 
Q. And you are sure of that? A. Yes. : ! 
Q. To refresh your recollection if I told you that your husband has testi- 
fied that he brought that home to you? 
MR. HANTMAN: Objection, your Honor. ! 
THE COURT: One minute. 
THE WITNESS: No, I think if I can recall, I think I signed a in his 
Office. | 
THE COURT: Your objection is overruled. 
MR. SHERRY: That is all. | 
222 THE COURT: You may be excused. 
alee excused.) | : 
R. HANTMAN: Will the Marshall please call Mr. Sadler. 
ai 





JOHN W. SADLER ! 
was called to the stand as a witness by counsel for the ne and having 
been first duly sworn, was examined, and testified as follows: 

DIRECT EXAMINATION 
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BY MR. HANTMAN: 

Q. Give us your full name and address. A. John W. Sadler, 614 Franklin 
Street, N. E. Washington, D.C. 

Q. Your occupation? A. Real estate. 

Q. What sort of real estate are you engaged in? A. All types of general 
real estate. 

Q. By whom are you employed? A. Sullivan Brothers. 

Q. These are real estate agents or rental agents? A. Yes. 

Q. Do they act in such capacity for the LaSalle Park Corporation? A. 
They do. | 

223.  _Q. Mr. Sadier, are you familiar with the piece of property located in the 
District of Columbia at 19th Street and Bunker Hill Road, Northeast, otherwise 
known as Plat 158/55? 

MR. SHERRY: Your Honor, again I think we can stipulate as to this 
gentleman’s testimony, if it is as I anticipate, that Mr. Gibson was not the owner 
or had no option in connection with this property. 

MR. HANTMAN: It goes much further than that, your Honor. 

THE COURT: Proceed then. You may answer. 

THE WITNESS: Yes, I know of that piece of property. 

BY MR. HANTMAN: 

Q. Do you know who owned that particular parcel of property in 1956? 

A. LaSalle Park Corporation. 

‘Q. Do you know up until what date the LaSalle Park Corporation continued 
to own that particular parcel of property? A. They owned it up until around 
June the 20th, 1957 when it was sold and settled at the title company. 

Q. Who was the property sold to? A. Burton Construction Company. 

224 MR. HANTMAN: If your Honor please, I have a photostatic certified copy 
of the deed to this particular piece of property which I would like to have marked 
and received in evidence as Government’s Exhibit No. 15. 

MR. SHERRY: No objection. 

THE COURT: It may be marked in evidence. 


(The document referred to was marked Government’s 
Exhibit No. 15 for identification and was received in 
evidence.) 





BY MR. HANTMAN: 

Q. Mr. Sadler, I will ask you to look at this deed and see if you can identify 
it, sir. A. Yes, that is the deed that conveyed the property to Burton Construc- 
tion Company. 

Q. Who operated the Burton Construction Company? A. A’ Burton J. 
Rhiner was the president of it. 

Q. Now, I take it that until June 20th, 1957 this particular piece of property 
at 19th Street and Bunker Hill Road, Northeast, was owned = the LaSalle Park 
Corporation. A. Yes, better than twenty years. | 

Q. For twenty years? A. At least. | . 

Q. Did the defendant, Frank Gibson, have any connection, to your knowl- 
edge, with the LaSalle Park Corporation? A. No, he did not. | 

Q. Was he an officer of that organization? A. No, he was not. 

Q. To your knowledge is he an employee of that ee A. No, | 





he is not. 
Q. At any time after September 26th, 1956, to your knowledge, sir, did the 


defendant Frank Gibson ever make inquiry of the Sullivan Brothers or the LaSalle 
Park Corporation with reference to the purchase of this particular parcel of land? 
A. Not to my knowledge. | 

Q. To your knowledge did the defendant have any canamtay with the Burton 
Construction Company? A. Not to my knowledge, no. 

Q. Did the defendant make any efforts that you know of at sl time during 
1957 or 1958, up until the present date, to .purchase that pao parcel of land 
we have been discussing? A. No, sir. | 

R. HANTMAN: I have no further questions, your Honor. | 
THE COURT: You may cross examine. 
MR. SHERRY: I have no cross examination. 


(The witness was excused.) 
* * * &* &* K& KF * 


EDWARD JOSEPH MILLER 
was called to the stand as a witness for counsel for the Government and having 
been first duly sworn was examined and testified as follows: | 





H 
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DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. Give us your full name and address. A. Edward Joseph Miller, 6327 
Tone Court, Bethesda, Maryland. 

.Q. What is your occupation? A. I am a general investigator for the 
Government of the District of Columbia, Department of Licenses and Inspec- 
tions. 

228 Q. Do your duties take you into the Permit office where permits are gen- 
erally applied for and issued in connection with real estate construction in the 
District of Columbia? A. Yes, sir. 

Q. Did you personally undertake to make a search of the official records 
of the District of Columbia government in respect to application, any applica- 
tion or granting of a permit to one Frank Gibson, E. W. Syme or Associated 
Contractors of 2133 Pennsylvania Avenue, Northwest, here in the District of 
Columbia in connection with a parcel of property located at 19th Street and 


Bunker Hill Road, Northeast, otherwise known as parcel 158/55? A. Yes. 

-Q. As a result of your search for such an application, or the granting of 
a permit for such property, were you able to locate any application that was 
filed by any of the individuals or organizations that I have named, or the grant- 
ing of any permit to any of those individuals or organizations that I have named 
for the piece of property that I have referred to? A. No. 

Q. And this was for the period 1956 to the present time? A. That is cor- 


rect. 
Q. I would like to show you Defendant’s No. 3, which is a plat for building 
229 permit. Do you know where in the scheme of things that plat for building 

permit is usually prepared? A. Well, this is submitted through the Surveyor’s 
Office. 

THE COURT: By whom is it prepared, if you know, usually ? 

THE WITNESS: I do not know, sir. 

THE COURT: That is the answer then. 

BY MR. HANTMAN: Do you know whether that particular exhibit is ever 
filed with the District of Columbia Government? A. Yes, it would have been 
filed. 





\a 


230 THE COURT: Any cross examination ? 


231 BY MR. SHERRY: 
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Q. It would have been filed? Does that constitute part of the application 
for a building permit for a particular parcel of land? A. Yes. ! 

Q. Well, then is your answer entirely correct when you say that you 
found no application for building permit made for the particular parcel of 
land indicated? A. There was no record in the Central Permit Bureau. 

Q. No record of any application made or any permit being granted for 
this particular parcel No. 158/55? A. Correct. 


MR. HANTMAN: No further questions. 


CROSS EXAMINATION ! 
BY MR. SHERRY: | 
Q. When you searched the records, did you search certain names ? 

A. We first checked the plot in the Real Estate Atlas and then we referred to 

a card index file and there was no card in the index file. | 
Q. And is that by name that card index file, by name? A. That would 

be by number. : 
Q. Of.lot and square? A. By number of street. 
Q. And I believe you testified then that from September of 1956 until 


the present there were no entries on that? A. That is correct. 








Q. Now, that is an all-inclusive answer, that is, not only did Associated 
Contractors, Syme or Gibson not apply but nobody had applied for anything, is 
that correct? A. That was the situation. There was no record. | 

MR. SHERRY: Could this be marked for identification? 

THE COURT: It may be marked as Exhibit No. 8 for identification. 


(The document referred to'was marked 
Defendant’s Exhibit #8 for identification.) 


Q. How long have you been in your present job? A. Since nd 18th, 





1957. 
Q. 1957? Are you familiar with the forms of application for building per- 
mits? A. No. 
Q. Do they have an alphabetical index by name of applicant or persons 
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who apply for building permits? A. I don’t know, sir. 

Q. You don’t know? A. No, sir. 

Q. But you didn’t check an alphabetical index? You didn’t check to see 
if Jacob M. Bigelow had applied for a building permit, did you? A. Well, may 
I explain the procedure ? 

THE COURT: You may. 

THE WITNESS: When a person makes an application he submits a plan 
and at that particular time a number of the street or house or property number 
would be assigned and from then on it would be in the index listed under that 
street number. 

THE COURT: Ona card? 

THE WITNESS: Yes, sir. 

THE COURT: A card index. 


232 BY MR. SHERRY: . 
Q. That is under the house number, it would be actually 212 C. Street or 


something such as that? A. Yes. 

Q. Was there a house number assigned to this lot? A. No. 

Q. And is that house number generally assigned at the time of application 
or at the time of completion and inspection? A. At the time of the application, 
sir. 

MR. SHERRY: Thank you. That is allI have. 

MR. HANTMAN: No redirect examination, if your Honor please. 

* x oe * * = * ¥ 
234 FRED D. DURRAH 
was called to the stand as a witness by counsel for the Government and having 
been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. Give us your full name and occupation, sir? A. Fred D. Durrah, As- 
sistant United States Attorney assigned to the Grand Jury Division. 

Q. How long have you been in the office of the United States Attorney ? 


A. For approximately two years. 
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Q. Was there ever a period, Mr. Durrah, when you were associated with 
the Municipal Court Branch of this jurisdiction? A. Yes, sir, there was, from 
October 1956 until March of 1958, sir. 

Q. And during the time you were connected with the Municipal Court 

235 branch of this jurisdiction did you have occasion to come in contact with 
the defendant in this case, Frank Gibson? A. Yes, I did. | 

Q. When was that? A. That was approximately the first week in Febru- 


ary. 

Q. Of what year? A. 1958. 

Q. What was the occasion which brought you in contact with the defend- 
ant on that date, sir? A. Well, prior to that time, I will say in the last week in 
January, a Mr. Bigelow and his wife had occasion to come to the Criminal Division | 
of the Municipal Court and to file a complaint against the defendant. 

Q. In connection with that complaint did Mr. Bigelow -- what, if anything, 
was done? A. I set up a hearing for February 3rd, and on that date the defend- 
ant did not appear, so we rescheduled it for the 10th of February, 

Q. Of 1958? A. 1958. ! 

Q. This matter of holding a hearing is a customary — ? A. It is, 





sir. 
236 Q. And to seek to determine the facts involved in the matter ? That’s 





correct. | 

Q. Now, when you rescheduled this matter to February 10th, 1958, who, 
if anyone, showed up on that date, sir? A. Well, at that time Mr. and Mrs. 
Bigelow were present, and the defendant showed up, I believe in company with 
his attorney. I don’t know who the attorney was. 

Q. That was not Mr. Sherry? A.I doubt that it was. I don’t remember at 
this particular time. | | 

Q. Did you review the complaint that had been there, made by Mr. and 
Mrs. Bigelow concerning this defendant? A. Yes. : 

Q. Did you at that time acquaint the defendant of the reprepentatione made 
by Mr. and Mrs. Bigelow? A. Yes. 

Q. As best as you recall, tell us what, if anything, you told the defendant 








i 
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and what reply, if any, he made to you. A. I told the defendant that he was 
charged with having represented that he owned a certain parcel of land, and 
based on that representation the complainants had turned over a certain amount 


of money to him for the purpose of building them a house. 
237 Q. Was this the parcel 158/55, in the District of Columbia, located at 
19th Street and Bunker Hill Road, N. E.? A. That is correct. 

Q. What, if anything did:the defendant say to you in that connection? A. 
The defendant told me at that time that he did own the land but had bought it 
through a straw and gave the name of someone, I don’t remember who it was 
at the particular time now, who had purchased the land in their name. 

Q. Did you ask for any proof of that fact? A. Yes, sir, I did. He stated 
to me the individual was out of town at that time, so I continued the case for a 
period of two weeks in order to give him an opportunity to produce this indi- 
vidual. The case was scheduled for the 24th of February. . 

Q. In other words, you were asking the defendant to produce the title 
to the land? A. That’s correct. 

-Q. Now, on the 24th of February, 1958, did the defendant show up? A. 
On that date, sir, the defendant did not show up. The case was continued until 
the 18th of March. 

Q. Did the defendant show up on the 18th of March? A. I don’t know, 
sir, because I was not in Municipal Court at that time. However, I did check 

238 the records and the record indicates that a warrant was sworn to on that 
date. 

Q. And you were at no time either on March 18th or any date subsequent 
thereto had occasion to see Mr. Gibson in your official capacity? A. That is 
correct. 

-Q. And has Mr. Gibson ever shown to you the title to parcel 158/55 lo- 
cated at 19th Street and Bunker Hill Road, N. E.? A. No, sir. I did make a 
check independently, however, by checking the recorder of deeds and they . 
indicated that the title on the date prior to that was in the LaSall Park Corpora- 
tion and they conveyed it to a Burton Construction Company on June 25th, 1957. 

Q. You did know this when you talked with Mr. Bigelow? A. No, or at 





the time I talked with Mr. Gibson. 
Q. In any event Mr. Gibson never showed you any title to this premises ? 


A. That is correct. 
MR. HANTMAN: No further questions. 
CROSS EXAMINATION 





BY MR. SHERRY: ! 
Q. Did you make any notes of the hearing? A. Beg pardon ? 
239 Q. Did you make any written notes? A. Any notes of the hearing ? I made 

notes on the original copy, sir, of the complaint. | 

Q. Do you have that? A. As to the dates that the hearing was set up. 

Q. But did you make any notes of what transpired in this conversation ? 
A. No, sir. I did not. | 

Q. How many cases will you have hearings on in the course of a week at 
Municipal Court? A. Oh, I would say at that time I probably would have about 
twenty, twenty to thirty, it varied. ! 

MR. SHERRY: That is all. ! 

(The witness was excused.) : 

MR. HANTMAN: That is the Government’s case, your Honor, and the 


Government rests. | 

| 

245 THOMAS K. DEWIT 

was called to the stand as a witness by counsel for the defendant and having 

been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 





BY MR. SHERRY: 
Q. Please speak loudly so the ladies and gentlemen of the jury can 
hear you. What is your full name and address? A. My name is Thomas K. 
DeWit, 5010 Tecumsah Street, College Park, Maryland. | 
Q. What is your occupation? A. At the present time I am superintendent 
of the refrigeration plant at Walter Reed. | 
Q. Were you ever employed by the defendant Frank Gibson ? A. Yes, sir. 
Q. When was that? A. Backin 1956. | 





Q. 19567 A. Yes. 

Q. What were you doing for him? A. Carpenter foreman and laying out 
houses and things like that for him. 

-Q. This morning you stepped in from the witness room for a minute and 
there was a witness on the stand. Did you recognize the witness on the stand ? 


A. Yes, sir. 

246 Q. When did you meet him? A. He come out on a job that I was working 
on and asked me who the contractor was doing that work. 

Q. When was that, if you recall? A. That was back in the latter part of 


56, 
Q. Where was the job? A. That was at 17th and Randolph, Mr. Brooks’ 
job. . 

Q. Was that a house being built? A. It was a house. 

Q. And how many times did that man come out to the job? A. I only re- 
member seeing him about twice, because that first day he was out and wanted to 
know who the builder was and all, and then he was back once I think after that 
just looking around, seeing how we were building that house. 

Q. This first day he was out, did you have any conversation with him? A. 
Yes, I talked to him for a few minutes, not too long, but I talked to him a little 
while. 

Q. Do you recall what he said? A. Well, he asked me who the contractor 
was who was doing the job. He said he wanted a house built something similar 
to the one we were building. I asked him if he knew where he intended to build, 
and he toid me ‘Out on Ager Road,’’ or something, some road. And he pointed 

247 that way, and I don’t know which. He said, ‘I have my lot out there.” and 
that is as far as I know about it. I never did go out there wherever. this road 
is he was talking about. 

.Q. Did he say it was Bunker Hill Road? A. I believe he did say Bunker 
Hill Road. He pointed from where we were standing back that way. 

Q. And did you later learn this man’s name was Mr. Bigelow? A. He told 

me that day who he was, because I asked him and also told Mr. Gibson the same 
. afternoon he came out that a man had been by, and I told him what the man’s name 
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was and that the man wanted a house built on -- must have been Bunker Hill 
Road. It’s been so long ago I have forgotten. I didn’t try to keep up with it. 
He told me he had his lot out there and that is where he wanted the house built. 

MR. SHERRY: Thank you. That is all. | 

MR. HANTMAN: No questions. : 

THE COURT: You are excused, Mr. DeWit. 

(The witness was excused.) 

Whereupon 

GEORGE OSBORN VAN CISSEL 
was called to the stand as a witness by counsel for the defendant and having 
been first duly sworn was examined, and testified as follows: | 
DIRECT EXAMINATION 

BY MR. SHERRY: 

Q. Please speak up loud and tell us your full name and — A. 
George Osborn Van Cissel, 1704 - 40th Street, Northeast. ! 

Q. What is your pesupation, Mr. Cissel? A. I am with the Government, 
Public Health Service. | 

Q. Where are you employed, Mr. Cissel? A. At the Public Health 


Q. How long have you known Mr. Gizzie ? A. I would say roughly three 





Service. 


years. | 
Q. And do you know the defendant, Mr. Gibson? A. Yes. : 
Q. How long have you known him? A. Twenty years. : 
Q. Are you familiar with the kind of business that Mr. Gibson was in? A. 
He was in the construction business. 
Q. Have you ever discussed with Mr. Gibson the possibility of your pur- 
249 chasing some real estate? A. Yes, sir,I did. 
Q. When was that? A. Oh, some time last fall. The exact time I couldn’t 
say. Mr. Gibson has approached me some time ago and wanted to know -- said 
that once in a while he heard what he thought was a good proposition and a good 


buy on a piece of property and asked me at the time if I would be interested. I 


told him I would and later on he approached me about a piece of property I believe . 








106 


on 27th Street. I couldn’t say for sure its 27th. I considered buying the piece 
of property. At the time I was riding back and forth to work quite a bit with 
Mr. Gizzie. Mr. Gizzie has had considerable experience in the real estate 
business, I understand, and he said, well, ‘I will ride by with you and look the 
place over,’’ which he did. | 

Q. Could that have been 1720 - 28th Street, Southeast? A. I suppose 
that is it, yes. 

Q. Now, you say that Mr. Gizzie, you understood had considerable ex- 
perience in real estate? A. Yes. 

Q. Who told you that? A. He did. 

Q. Did you go by the place with Mr. Gizzie? A. Yes, we did. 

250 Q. What happened? A. Well, we inspected it. It was in pretty bad re- 
pair. It-apparently needed painting. There seemed to be a crack on the front 
wall and as Mr. Gizzie explained there may be something wrong with the plumb- 
ing. So, that was about it as far as inspecting the house was concerned. There 
was two apartments. We inspected the apartment upstairs and the apartment 
downstairs. There had formerly been, I understand, an apartment in the base- 
ment, but that was no longer occupied. 

Q. And then did you discuss this with Mr. Gizzie? A. Yes, we discussed 
it. 

Q. You did discuss it? A. Yes, and we came up with the conclusion -- as 
I said, the place was in pretty bad repair. It would have to be repainted. This 
apparent crack on the front wall and the plumbing I didn’t know what else sol 
considered it and then I decided that I wouldn’t be interested primarily because 
of the fact that I have a heart condition and any work that had to be done I would 
have to hire somebody to do it. I figured it would run the price up too high, so 
I just wasn’t interested any further; that’s all. 

Q. Did you tell that to Mr. Gizzie? A.I did. 

251 Q. And what did he do then? A. He asked me how to get in touch with Mr. 
Gibson. I gave him his telephone number. 

Q. Had you talked about Mr. Gibson to Mr. Gizzie? A. I don’t believe I 
had; I don’t recall having done so. 
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Q. And after that did you have occasion again to talk to Mr, Gizzie about 
this piece of property? A. Well, from time to time -- in fact, he told me he 
had made a contract for the property but exactly what month that was, I don’t 
remember, but he said he was trying to hold the settlement off until springtime 
because he didn’t want to pay the heat bill for the winter, so that he was going 

to try to hold it off until the springtime. ! 

Q. And later did there come another time when Mr. Gizzie talked to you 
about it, or Mr. Gibson? A. Yes, there was. | 

Q. When? A. I got a telephone call at my office one day and Mr. Gizzie 
asked me to meet him in the hall, which I did, and he was pretty much excited. 
He came up in this manner, very beligerently pointing his finger in my nose, 
and said, ‘If you are a friend of mine you will tell me where Gibson lives.’’ 

I said, ‘Wait a minute. What's all this about ?’* He told me about the $500.00 
he had gotten and that Gibson was in jail, and ‘‘Where did he live?’? Because 
he was going out there and if he had a stick of furniture or if his wife had a 
dress on her back he was going to get it. Since then I have had ‘ine more 
to do with Mr. Gizzie. 
252 MR. SHERRY: That is all. 
CROSS EXAMINATION 





BY MR. HANTMAN: 
Q. Isnt it true, sir, that you are a former brother-in-law of the defend- 
ant Frank Gibson? A. Brother-in-law? Would you tell me anal aad what a 
brother-in-law is? | 
THE COURT: Do you have any relationship to the defendant ? 
THE WITNESS: My sister-in-law was formerly married ' Mr. Gibson. 
BY MR. HANTMAN: | 
Q. You were interested in buying this piece of property ae - 28th 
Street, Southeast. How did you first learn about it? A. Mr. Gibson called 


-- told me. 


Q. I see. The asking price at that time $10,500, wasn’t it? A. It could 
have been. I forget the exact price. Incidentally, along that line, Mr. Gizzie 


| 


had advised me to offer a certain price, which I did. 
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253 Q. You have told us that while you exhibited no further interest in it there 
came a time you learned Mr. Gizzie had made a $500.00 down payment? A. 
How much he had paid down I had no idea until this occasion he saw me in the 
hall. He said he made a deal for it an 

Q. Did you get any share of that $500.00 paid to Mr. Gibson? A. Beg 
your pardon? . 

Q. Did you get any share of $500.00 paid toMr. Gibson? A. No. 

MR. HANTMAN: That is all, your Honor. 

REDIRECT EXAMINATION 

BY MR. SHERRY: 

Q. What price did Mr. Gizzie tell you to offer? A. I forget if it was 
$8500.00 or $7500.00. I honestly couldn’t say. 

THE COURT: Did you say Mr. Gizzie or Mr. Gibson? 

MR. SHERRY: Mr. Gizzie. 

THE COURT: Dol understand from you, Mr. Witness, that Mr. Gizzie 
told you to make an offer ? 

THE WITNESS: Yes, sir. At the time I was interested in it, after we had 

254 inspected the house. 

MR. HANTMAN: I have one question. 

-RECROSS EXAMINATION 

BY MR. HANTMAN: 

Q. Do you particularly dislike Mr. Gizzie? A. Dol particularly dislike 
him? I can’t say I do. 

Q. Do you have any animosity against him now for any reason whatsoever ? 
A. No. The fact of the matter is I might say I had been rather friendly with 
him. 

Q. Are you friendly with him now? A. I speak -- I am as friendly to him, 
let’s put it, as he is to me. 

Q. What does that mean? A. He doesn’t come around to see me and pat 
me on the back and say, “Hello, George,’’ and I don’t go and pat him on the eack 
and say, ‘‘Helio, Tony.’ 

Q. Did you do that before you had this conversation -- A. He called me 


PO ger 
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George andI called him Tony, yes. 
Q. That was before this conversation when he talked with you in the hall? 

A. Yes. | 
Q. But you don’t do that for each other any longer? A. No. 
255 MR. HANTMAN: No further questions. ! 

(The witness was excused.) ! 

MR. SHERRY: I will call the defendant. : 

Whereupon 


FRANK ALEXANDER GIBSON ! 
the defendant herein assumed the stand in his own behalf and having been pre- 
viously sworn, was examined and testified as follows: | 

DIRECT EXAMINATION | 
BY MR. SHERRY: | 
Q. Would you please state your full name and address? A. Frank Alex- 
ander Gibson, 4603 North Capitol, Northeast, Washington, D.C. | 
Q. What was your occupation prior to being arrested? A. Contractor and 
builder. : 
Q. Have you ever been convicted of a crime, Mr. Gibson? /A. Yes, I have. 
Q. When and where? A. It was in the District of Columbia here, I believe 
in 1950 or 1951. | 
Q. What was the crime? A. False pretenses. | 
Q. Referring now, Mr. Gibson, to the transaction with Mr. and Mrs. Big- 
elow, when and where did you first meet Mr. and Mrs. Bigelow, or whichever 
you met first? A. I first met Mr. Bigelow in my office in the early part of 
September, 1956. | 
: Q. How did you happen to meet him? A. Well, Mr. Bicep had called 
me the day before this and asked for an appointment. He said he was interested 
in a house I was building out at 17th and Randolph Street, Northeast, and that he 
was in the market to have constructed for himself a house and would like very 
much to talk to me about it. So, we made an appointment for the next day at 
‘ 3:00, and Mr. Bigelow came in, At the time Mr. Bigelow came in -- well, asI 
said, it was 3:00 he came into the office and introduced himself and talked for a 








' 
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few minutes. Then he said he was interested in this house that I was building 
for Brooks, and so forth and so on. He said he would like to have a house of 
his own. So, I asked him if he had any plans, and he said he did not. I said, 
‘What type of house were you interested in?’’ ‘Well,’’ he said, ‘‘something 
very much like Mr. Brooks, three bedroom house, full basement, recreation 
room, detached garage or attached, didn’t make too much difference about that.’ 
So, I said, ‘“How large a lot do you have ?”” And he said, ‘I don’t know off hand.’’ 
I said, ‘“‘Well, I can’t tell you how big a house we can design or put on this lot 
until we know the dimensions,’’ and I asked him then, I said, ‘‘Do you have your 
257 deed ?”’ and he said, ‘‘No,sir, I don’t have it with me.’’ So, I called Mr. 
Syme, the architect, who was occupying the front office, and asked him to come 
back. He came back into the office and I introduced him to Mr. Bigelow and told 
him that Mr. Bigelow would like for us to build him a house on this lot at 19th 
and Bunker Hill Road, Northeast. I said he didn’t have the dimensions of the lot 
and didn’t have the deed with him, so we would have to find out the dimensions 
of the lot before we started on the drawings. So, Mr. Syme said, ‘Well, I will 
have to go down and make an application for a plat plan at the Survey Office.’’ 
So, the next morning he did that. He did file that application for this plat. I be- 
lieve it was two or three days later he came in with this plat and I then called 
Mr. Bigelow and told him that we had this plat of the lot there at 19th and Bunker 
Hill Road. So he came in that afternoon from work. After we sat there a few 
minutes Mr. Syme took out several floor plans that we had there and Mr. Bigelow 
looked through them all with Mr. Syme and I believe Mr. More, the draftsman, 
was present, until he picked out the floor plan that most suited him. And from 
that we started designing the house. I think it was about three weeks before we 
comple-ed the drawings of this house. Mr. Bigelow visited the office regularly 
258 while this was going on. He became very friendly. He knew Mr. More 
very well. In fact he knew the two ladies in the office very well, and Mr. Syme 
as well as myself. 
So, upon completion of the plans he and his wife came in and looked the 
plans over and it was what they liked and what they wanted, so the next step was 
to get the price. My estimated price for construction of this house was $24,250.00. 
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Mr. Bigelow wanted to know how much the monthly -- asked me “if I could get it 
financed, and I said, ‘‘Yes, we can get it financed.’’ He said, “1, would like to 
know what would be my monthly payments.”’ I said, ‘‘Well, that depends on the 
size of the trust you get and the amount of money, of course, you pay down, and 
the equity you have in the house.” So, he said the value of the lot was $4200.00. 
So, adding that with the estimated price I was able to get $18 000 -- I believe it 
was $18,000 on the first trust. And his monthly payments came to a hundred. 
MR. HANTMAN: If your Honor please, I hate to interrupt but I don’t be- 
lieve the witness -- the witness has gone far beyond the question put to him and 
I suggest counsel -- | | 
THE COURT: I suggest that when the witness finishes his answer that 
counsel direct another question to him. He is no judge when his answer is com- 
pleted. 
259 MR. SHERRY: Very well, may I have this marked ? 


(A receipt was marked as Defendant’s 
Exhibit No. 9 for identification.) 


BY MR. SHERRY: | 

Q. Showing you Defendant’s Exhibit No. 9, can you tell me what that is? 
A. This is a receipt of a deposit of a dollar and a half paid to the District of 
Columbia Survey Department for platting the building plat. 3 

Q. And what does it refer to? A. Parcel 158/55. 

Q. Is this an official receipt of the District of Columbia? A. It is. 

Q. Is this part of your business records? A. Yes, sir. ! 

MR. SHERRY: I will offer this. — 

MR. HANTMAN: Government objects. 

THE COURT: Let me see what it is and then you make your objection. 

MR. HANTMAN: The Government objects on lack of authentication for 
the document, It must be obvious to your Honor that this document was not 








given to this witness but to another witness. This witness has no knowledge if 

in fact money was paid or to whom or for what purpose paid. | 
260 THE COURT: Well, I am just assuming this may be connected up with 
that plat. ! 
MR. SHERRY: Yes, your Honor. 
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THE COURT: I will overrule your objection. 


(Defendant’s Exhibit No. 9 was received 
in evidence.) 


BY MR. SHERRY: 

Q. Showing you Defendant’s Exhibit No. 3, Mr. Gibson, can you tell me 
what that is? A. This is a plat supplied on request from the District of Colum- 
bia Surveyor’s Department, parcel 158/55, recorded in the Assessor’s Office, 
Square 31,081. This is a drawing prepared by the Surveyor’s Office of this lot 
located at 19th and Bunker Hill Road. 

Q. Now, Mr. Gibson, on that drawing is there overlaid a sketch and out- 
line of the proposed building? A. Oh, yes, we have to plot the building on the 
ground just how it would be situated. 

Q. Now, was that plat paid for by the amount of $1.50 referred to in this 
receipt? A. Yes. . 

Q. After that plat was obtained, the design was made and you were able to 
arrive at a price, is that correct? A. Yes, sir. 

Q. And subsequently did you prepare a contract? A. I did, sir. 

Q. Showing you Government’s Exhibit No. 4, is that the contract? A. It 


Q. Now, do you know where that was signed? A.In my office. 

Q. By both parties? A. By all three parties, Mr. and Mrs. Bigelow and 
myself. | 
Q. Did you observe Mr. and Mrs. Bigelow read that? A. Well, all con- 
tracts were made in triplicate. I read one copy and Mr. and Mrs. Bigelow had 
a copy each proof reading what I was doing, and every phase was discussed. I 
might say this; in our previous conversation toward the amount of money involved 
and method of payment, it was understood that it would be a $4,000.00 down pay- 
ment, and the contract was drawn as such but when the time come to sign the . 
contract I got to this point and Mr. Bigelow said he only had $3,500.00 at the 
time and he wanted to know if he could give me the extra $500.00 a little later. 
I told him yes, if he got it all right, and if he didn’t I would tack it on to the 
Second Trust note. So then, I had to rewrite the first page of the contract to 
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explain about the $4000.00 and the $3500.00 and the $500.00. The secre- 
tary did that while Mr. and Mrs. Bigelow were sitting there in the office. 

Q. Showing you the plans which are in evidence as Government's No. 3, 
are those plans furnished by your office? A. Yes, they are. ! 

Q. And after the contract was entered into and the down-payment had been 
received by you, this $3500.00, what steps did you take to see that this house 
would be built? A. Mr. and Mrs. Bigelow were in the day they signed the con- 
tract to clarify that $3500.00 and the $3400.00 receipt, because when Mr. Bige- 
low counted out his money he was $100.00 short. So, we gave him a receipt for 
the $3400.00. The next day or the day after that, Mr. Bigelow brought in the 
additional $100.00 and we also gave him a receipt for that. And in answer to 
your question of what the next procedure was, Mr. Syme made out an applica- 
tion for a building permit, had Mr. and Mrs. Bigelow sign it along with the, 
ownership certificates, the plat, and he was supposed to have filed for permit. 

I know he told me that he -- asked me for $20.00 for the filing fee. I gave him 
the $20.00. I told Mr. Bigelow it would take somewhere around six or seven 
weeks for the permit to come through. So, about that time expired Mr. Bigelow 
came into the office. Well, he asked, ‘‘Have you heard anything about the 
permit ?’? Mr. Syme was up in the front office and I called to Mr. Syme’s office 
and said, ‘“Ernie, come here a minute. What have you heard about the permit ?”” 
So, he came back to the office that I was in and said, ‘I didn’t understand you, 
Frank.’’ He said, ‘‘What did you say ?’’ And I repeated it. “How is the permit 
coming along?’’ He said, ‘We will get it tomorrow.’’ I said, ‘Well, how much 
is the fee?’ He said, ‘It will be $63.00.” So Mr. Bigelow, he brought in the 
$63.00. We gave him a receipt for the $63.00 on the next day or two or when- 


ever -- 3 
MR. HANTMAN; Just a moment. i 
BY MR. SHERRY: : 
Q. After you gave Mr. Bigelow the receipt for the $63.00, then what hap- 





.pened? A. Well, I was expecting Mr. Syme to bring the permit in just any time. 


He was down at the District Building nearly every day. He called me from the 
District Building either the next day or the day after that and said, -- 
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MR. HANTMAN: Objection. This is hearsay. 

_ THE COURT: Don’t repeat what anybody said to you. That is hearsay. 
_ Objection sustained. 
264 BY MR. SHERRY: . 

Q. Did you later have discussion with Mr. Bigelow regarding the permit? 
A. Yes, I called Mr. Bigelow at his employment and asked him to come to the 
office. I said 1 wanted to see him. So, Mr. Bigelow came in that afternoon late 
and I said, ‘‘Jake, there must be some mixup about your lot down there.’’ He 
said, ‘‘What do you mean by that?’” I said, ‘‘Well, they have no record of where 
this lot is registered in your name.’’ I said, ‘I can’t get no permit under those 
conditions.’’ He said, ‘‘No, sir.’’ He said, ‘‘Not yet, but I have got a man look- 
ing out for that lot for me.’’ 

I said, ‘‘What do you mean? ‘Looking out after it’ ’*. He said, ‘‘Purchasing 
it.’’? I said, ‘‘Well, I certainly can’t get a permit to build on ground that is not 
recorded in your name. It doesn’t have to be paid for to obtain a permit but it 
will have to be paid for before we can go on record with the construction on it.” 
So, he said -- that is whenI knew about it -- he told me about this lot that he 
had bought down the street and was expecting his money back from that and that 
he would be in a position then to pay for the lot or get the lot, but it hadn’t come 
through, and he did say at that time that he had a brother who was a chef in one 
of the night clubs here in Washington, a bachelor, and that he had quite a bit of 

265 money and he would get the money from him. So, two or three days -- I 
didn’t hear from Mr. Bigelow, soI called him. I had the young lady call him 
and I talked to him. I said, ‘Did you see your brother?” He said, ‘Yes, but 
he just bought a new Oldsmobile so he is broke.’’ He said, ‘‘So, I can’t get that’’, 
but he says, ‘‘I am going down to North Carolina over the weekend and I will get 

_ it from my folks down there.’ I said, ‘‘When will you be back?’’ He said, ‘‘I 
will be back Sunday night or the first thing Sunday morning.’”’? I mean Monday 
morning. . 

I didn’t hear from Mr. Bigelow until the following Thursday, at which time 
we called him. I said, ‘‘Did you go to North Carolina ?’’ and he said, ‘‘No, I 
didn’t go to North Carolina.’’ He said, ‘I called them long distance. I didn’t 
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want to make the trip unless I was going to be able to get the money. And they 
have just bought some farm equipment so they are broke.’ I said, “Well, 
what’s next ?’? He said, ‘‘Don‘t get impatient. We will get it.”’ So, I don’t 
know, we never did get it. So, I suggested -- 
MR. HANTMAN: Now just a moment. 


266 BY MR. SHERRY: 
Q. After you discussed his inability to get it from North Carolina, the 


money from North Carolina, did you discuss other alternatives with him? A. 
Yes, I told Mr. Bigelow that we might get more prices from other builders; 
that if they came up with a cheaper price that that difference could be applied 
on the lot. So, he did, he got two prices, one from a contractor 1 believe on 





Kennedy Street and one over on Wisconsin Avenue. One price came up for 
$25,000 and another one came back $25,500, or $25,900. So, I said, ‘‘Jake, 
instead of it getting better it gets worse.’’ Well, he was down in ‘the dumps 
about it and so was I, but it just stood at that point. He seemed to be tied 
down to a heat and he asked me, he said, ‘Is there anything that you can do 


to help it ?’” I said, ‘If 1 had known this before we entered into this contract 
or this agreement I probably could have rearranged it to make things easier 


for you.’’ But, I said, ‘I don’t know of a thing I can do right now.”? He said, 
| 


‘Well, I have got one more man to see. I will see him.”’ 
Q. When did the matter with Lesco Homes come up? A. That was just 

a few days, I believe the next week after that when Mr. Bigelow came into the 

office one afternoon and he asked me if I had done anything about the prefabs 

or precut houses and I said, ‘‘Well, there is quite a lot of difference between 
267 the two. The prefab house is the house assembled in panels and delivered 

to your jobsite and set up in sections. A precut house is where the factory 

cuts out the materials at the required dimensions and delivers the materials on 

the jobsite and it is erected by the contractor or purchaser.” I said, eeTnere 

is no difference between that house and the custom built house.’* Well, he ran 

his hand into his shirt pocket and said, ‘‘There is a gentleman who has an office 

three doors above my wife’s beauty shop in Alexandria who sells these houses.’’ 

And he handed a card across the desk. So, we talked about it and I also at that 








116 


time called Mr. Syme and asked him if he knew anything about the Lesco 
people. He said he had heard of them. He had never seen any of the houses. 
I called the factory then and there over long distance telephone and I told this 
gentleman on the other end of the line that I had a customer sitting at my desk 
interested in one of their houses. So, he said that was very good news and so 
forth and so on. And I asked him if he would be kind enough to send me some 
of his latest catalogs and price lists and brochures. He said, ‘‘I will do bet- 
ter than that.’” He said, ‘‘We have a representative in Alexandria.’’ He gave 
me his name and telephone number, and he said, ‘‘When I get through talking 
to you I will cali this man and have him get in touch with you.”’ So, I hung up. 
Mr. Bigelow was sitting there at the desk. I didn’t wait for this factory man 
to call. I called myself. 

-Q. Who called? A. I called Mr. Hilton down in Alexandria. So, we made 
an appointment then and there for the next day at 3:30. Mr. Bigelow met us, 
met Mr. Hilton there in this office with me. 

Q. Which office? A. My office. He brought along two or three of his 
catalogs and we sat there thumbing through them and he showed Mr. Bigelow 
this house, that house and the other house that had already been erected in 
Virginia and Maryland in the vicinity of the District, and he even gave us the 
addresses where we could actually go and see these houses so we wouldn’t be 
buying from a catalog. I thought it was a good idea and so did Mr. Bigelow. 
The next two weeks we spent with me taking Mr. Bigelow, when he could get 
away from his work, around to the various houses to look at them. So, he 
finally decided on one house that was down below Alexandria, and we called 
Mr. Hilton up again to come in and we talked about the house. But this house 
was designed for a gabled in roof. Mr. Bigelow wanted a hip roof where your 

269 eaves are the same all the way around your house, the sides as well as 
the ends. And he didn’t like the location of the chimney. The fireplace was 
on the exterior wali of the living room and he wanted it placed back on the 
interior wall. 

Q. Mr. Bigelow wanted some changes made in this house he saw? A. Yes, 
and we were discussing these changes with Mr. Hilton. So, Mr. Hilton said that 


y 
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that could be arranged but it was a matter of having to redesign the house for 
the purpose of obtaining the permit here in the District of Columbia, and as 
well it meant that they would have to change their tempers because of the roof 
structure. The roof trestles, I] mean. And he told Mr. Bigelow that it would 
be $207.00 for the making of the plans but he would allow $100.00 toward the 


purchase price of the house. 

Q. At that time, did any money pass hands? A. Yes, Mr. Bigelow -- not 
at that particular time. The price was discussed and then three days later Mr. 
Bigelow came back to meet Mr. Hilton in the office. At that time he paid $100.00. 
My secretary made the receipt. Mr. Hilton signed the receipt. Mr. Hilton re- 
ceived the money. I believe it was two days later Mr. Bigelow brought the $107.00 
to my office. Mr. Hilton was not there. I was not there. He left/the money with 

the secretary. She, in turn, gave him a receipt. | 

Q. Now, during this period of time you were discussing or making arrange- 
ments for a Lesco house, did you have any further conversation with Mr. Bigelow 
about the lot? A. All of this time we had been trying to get the money to buy the 
lot or pay for the lot, and that was the purpose of going to the precut house. We 
had a price, a turnkey job to furnish and erect this house on Mr. Bigelow’s lot 
for $18,500. <4 

Q. What do you mean by ‘‘turn key?’ A. A complete job from basement 
to the roof. In other words, move right in, kitchen equipment, heating equip- 
ment and electrical fixtures, just everything. So,I said, ‘Mr. Bigelow, that is 
a break.”’ I said, ‘If you can get this house for $18,500 and leave the contract 
standing at $24,250, I will apply the $3,500 to the lot. That meahs you will have 
to get up $700.00.”” | 

Q. Had you spoken to anyone about buying this lot? A. I haan’ spoken 








to anyone, no, sir. | 
Q. Where did you get the figure of -- how did you happen : know what the 


lot would cost? A. Mr. Bigelow told me that the second or third time I talked to 
him. I know he told me that the time he asked me about the monthly payments. 

I told him it would be based on the amount of money that was paid down, and the 
cost of the lot, and the cost of the house. We usually get about 60 or 65 percent 


finance construction. 
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271 Q. Did you talk to anyone about purchasing this lot? A. No,I didn’t. 

@. Did anyone in your office contact anyone with reference to purchasing 
it? A. Not to my knowledge. 

Q. Did you ever tell Mr. or Mrs. Bigelow that you owned this lot or had 
an option on it? A. I certainly did not. 

Q. Did there come a time when it appeared that the whole deal wouldn’t 
go through for one reason or another? A. Yes, sir. When Mr. Hilton gave us 
the price of $18,500 -- I say Mr. Hilton -- it was the man, and I don’t recall 
his name, but he was the contractor that Mr. Hilton occupied or shared the of- 
fice with, but he had erected several of the Lesco homes, and in January of 
1957, I began having trouble with my hips and my legs and feet, so I suggested 
to Mr. Bigelow that if I could get someone else to erect it I would much rather 
do it. When we got the price of $18,500 I said, ‘“You have got a good deal. We 
can apply the $3,500 to your lot,’’ and everything was happy. He was happy, I 
was happy. Mr. Hilton had this man give us an estimate -- in fact, he wrote 
up the contract and he brought it by my office one afternoon and I wasn’t there, 

272 but he left it there with the secretary, and he told us, ‘“This is the con- . 
tract for the Bigelow house, and tell Mr. Gibson to look it over and if it is all 
right to call me, and if it isn’t all right to call me.’’ Two days later -- I didn’t 
come in that afternoon, you see. The next day I got in and was busy, but I did 
call this agent or Mr. Hilton rather the next day and asked him if this party was 
available and he said no, he had a stroke last night or the night before. I said, 
‘“‘How does that affect our deal?’’ He said, ‘“‘Well, I have another gentleman who 
has put up several of the houses for us. Would you like for me to contact him ?’’ 
i said, ‘‘Yes.*’ So, he came around with the same price as the first man of 
$18,500 which we were willing to pay. 

Q. Did you discuss this with Bigelow? A. Oh, yes, Mr. Bigelow was pres- 
ent. Well -- 

Q. Did you discuss your getting out of the deal with Mr. Bigelow? A. Well, 
we asked the second man for his contract for the job. Mr. Bigelow did. He 
brought the contract but no specifications. He didn’t say how many coats of paint, 
how the floor was to be finished, or what type of roof or weight of shingle or the 
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type of electrical fixtures or kitchen equipment. Just said he proposed to fur- 
nish and erect the house of Lesco manufactured catalog no. so and so for $18,500. 
273 Mr. Bigelow brought this contract to my office. I read it over and I told 
Mr. Bigelow, I said, ‘‘Jake, is this all there is to it?’? He said; “Yes.’* | Said, 
‘‘He doesn’t tell you what he is going to do for the money. He could give you 
one coat of paint instead of three. He wouldn’t have to finish your hardwood 
floors. He wouldn’t have to put in the kitchen equipment. He wouldn’t have to 
give you electrical fixtures.’’ I said, ‘‘Have him write out a specification for 
what he proposes to furnish for this $18,500.”7 Mr. Bigelow made the remark, 
he said, ‘“Yes, I see what you are talking about.”” He said, ‘We would have to 
take what we could get.’’ I said, ‘That is it.’’ Well, he said, “That is why I 
still want you connected with this house.’’ Well, Mr. Bigelow went back to this 
man. He saw him the first part of the week on some job he was working on here 
in the District and the two came to my office that afternoon. When we discussed 
the specifications this man says, ‘‘Well, I will live up to the specifications fur- 
nished by Lesco people.’’ | 
Q. Showing you Government’s Exhibit No. 12, are those the [Seen 
furnished by Lesco? A. Yes, it is. 
Q. What was your answer? A. Yes. 





Q. And after this person said he would live up to the Lesco specifications 
274 did you have any further conversation at that time? A. well, yes, we dis- 

cussed the coats of paint, how many coats of paint, what type of finish on the 
walls. Mr. Bigelow preferred plaster instead of sheet rock. And this man made 
the statement that his typewriter was broken and he didn’t have anyone to type 
it, and I suggested then and there that if he would come into my office on Satur- 
day morning at 10:00 I would have my secretary come back and we would write 
these specifications into the contract there and it could be signed and we could 
get started. He said he would do that. Saturday came, 10:30, 10 :00 Mr. Bige- 
low was there, I was there, Mrs. Littenbill was there, but this man did not show. 
So, over the weekend Mr. Bigelow -- or either the first of the week -- Mr. Bige- 
low went out to see him. i 

Q. Did Mr. Bigelow tell you about seeing him? A. Yes, he told me that 
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this man said that he didn’t see why I had to be connected with it at all. Said 
that he felt that I was trying to use the word crucify him, and Mr. Bigelow told 
him that he had the contract with me for a house and that if we did business 
under those basis that it would have to be with me included. So, he said that -- 
he just didn’t want it that way. He didn’t want to do business with me in the 
275 picture. Mr. Bigelow said that he certainly would like to get something 
started, to do something; he had just about worried himself sick over it, and 
was just wondering what could be done. I said, ‘Well, Mr. Bigelow, suppose I 
get out of the picture completely ?’’ I said, ‘‘You and I have an agreement, --”’ 

MR. HANTMAN: If your Honor please, the same objection I made before, 
and moreover may we fix the time and place for all of this ? 

THE COURT: Yes. This is a continual recitation of the action. It is not an 
answer to any question. Now, that is up to counsel to control. You know when 
the answer is given. You are making undeterminable record here it seems to 
me. 

BY MR. SHERRY: 

‘Q. After Mr. Bigelow returned from seeing this contractor you had con- 
versation with Mr. Bigelow about which we were just talking. When did that oc- 


cur? A. Well, this was sometime in the summer of 1957. I don’t recall just 


the exact date, but in my office. 

Q. And during the course of that conversation did you and Mr. Bigelow 
discuss your withdrawing from the picture? A. Yes. 

Q. What was said? A. Well, we agreed that I would take a thousand dol- 
lars to compensate me for the time that I had spent and the money that I had 

276 spent on it, and refund him $2,500. AndI said, ‘‘All right, I will give you 

$2,500,’* and he said, ‘‘Well, can’t you give me the $3,500 and let me pay you 
the thousand dollars while the house is being constructed ?’’ I said, ‘‘Well, 
Jake, I will do this for you: If you will have this man draw the contract in favor 
of you, your wife and me as the owners and him as the builder, I will go along 
with it, and then I will get my money out of the payment.’’ But Mr. Bigelow said 
he would pay me the thousand dollars out of the progress payments, and I asked 
him how he could take a commitment of $18,500 and pay a contract of $18,500 





ey 


121 : 


and still give me the $1,000, too. And that is when I suggested that the contract 
be made in favor of Mr. and Mrs. Bigelow and myself. | 
Q. What did Mr. Bigelow say? A. He was perfectly agreeable and willing 
to do it. So off again he goes. ! 
Q. Did there later come a time he said he wouldn’t do it? lA. A time 
came later that he talked to this man and the man refused to have anything to 
do with it. Said he didn’t want to have any part of the contract with another 
builder involved. So,I spoke up. This was in my office. I spoke up and said, 
“Well, Jake, I don’t know of anything to do, but if you think that I'am going to 





276-A give you back $3,500 and be left on a limb for the money that I have spent 


and for my time that I have wasted,’’ I said, ‘‘You are mistaken.’’ Well, again 
Mr. Bigelow said, ‘‘Well, I have got one more man to see.’’ That was the last 
word Mr. Bigelow said to me. He walked out of the office and that was it. 

Q. When was the last time you saw him? A. A few days later at the Dis- 





trict Attorney’s Office. 
Q. What was present at the District Attorney’s Office ? A. Mr. and Mrs. 
Bigelow was there, I was there, and Mr. Rafferty, my attorney was there. This 
gentleman who was on the witness stand, Mr. Durrah, I believe. | He made a few 
inquiries with regard to the ownership of the lot, and I think there were two or 
three other meetings on it that he had nothing to do with at all, and Mr. O’Connor 
was the one that held the interview then. | 
Q. This time that Mr. Durrah was there, or any other time, did you make 
any statements about having title to the lot? A. No, sir. 
Q. Did you ever represent that you owned this lot or had any interest in 
it? A. No, sir. 


Q. Or were going to purchase it? A. No, sir. 
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276-B Q. At the hearings did Mr. Bigelow say anything about wanting his $3,500 


back? A. No, sir. WhenI got down there I saw Mr. Bigelow and I said, ‘‘Jake, 
are you the reason why I am here?’’ And he dropped his head and said, ‘‘Yes, 





sir, I guess so. I just had to bring this thing to a head.’’ 
Q. Turning to the property known as 1720 28th Street Southeast, the trans- 
action indictment involving Mr. Gizzi, do you recall meeting a James P. Ferry ? 


A. Yes, Ido. | 
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Q. When and under what circumstances? A. It was the latter part of No- 
vember or first of December of last year, 1957. Mr. Ferry came into the office 
and answered some advertisement he had received, and he told me that he had 
a house on 28th Street, southeast that needed some repair; that he had to repair 
it. Well, he said he had to sell it, get rid of it or repair it so that he could get 
more money for it; that he was in the government service and was expected to 
be transferred out most any time. So, I informed Mr. Ferry that I would go over 
and look at this house. 

Q. Did you go and look at the house? A.I did. 

Q. And did you meet with Mr. Ferry again? A. Yes, Mr. Ferry came 
back to the office three or four days later and he asked me had I been over and I 
said I had. 

276-C Q. What did you see when you went over to that house? A. Well, this was 
a little two-story with basement, a cinder block house sitting on the side of a 
hill, stucco finish. I went inside and looked it over, and it was in terrible shape. 
It needed painting. All the windows had to be replaced as well as the window 
sash. Some of the doors had to be replaced. They had had a fire in the base- 
ment. Some work had to be done there, and he had had the basement rented at 
one time as an apartment, and an electric refrigerator caught fire and the fire 
marshal reported the incident to the District Building so they had Mr. Ferry 
discontinue renting that basement because of the head room. 

Q. After you looked at the house Mr. Ferry again went to your office? A. 
Yes. 

Q. What transpired? A. Well, he asked me what did I think, and I told 
him in plain words, I said, ‘‘The house -- if the house belonged to me I would 
get rid of it if I had to give it away.” 

Q. What did he say? A. He said, ‘‘Well, how about selling it to you?” I 
said, ‘I just got through telling you if I had it I would give it away.’”’ 

Q. Did you discuss price with him at that time? A. Yes. I told him it 
would cost him between $3,500 and $4,000 to fix the house up. He said at the 
time it was a losing proposition with him, and he said he felt if he spent this 

277 much more money it meant that even if he got the increase of revenue it 
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would take that to pay off the mortgage. 

Q. Well, after you said this, did you discuss any other possibilities ? A. 
Well, he asked me, he said, ‘If you are not interested in the house maybe you 
know someone that will be.’’? And I knew that Mr. Cissel had talked to me on 
several occasions about property that wouldn’t involve too much (money and 
wouldn’t have to pay out too much money to have it fixed up; that he would be 
interested. So, 1 told Mr. Ferry that I did know of a person and that I would 
contact him. I had my secretary, Mrs. Sparkman at the time, to call Mr. Cis- 
sel. I told him there was a gentleman at the office that had this property on 
28th street and that I thought it would be a pretty fair investment. And -- 

Q.Is this the time Mr. Ferry was in the office? A. Mr. Ferry was in 
the office. | 

Q. Now, up to this point had Mr. Ferry suggested what price he would 
be willing to sell it at? A. No, not at that particular time. | 

Q. What occurred after you spoke to Mr. Cissel on the phone ? A. Well, 
Mr. Cissel said that he andafriend of his, and he called Mr. Gizzi by name, 
were anticipating buying some property together, and they would go by and look 

278 at it. ! 

Q. Now, some time later did Mr. Cissel speak to you about this again ? 
A. Well, yes. A few days later Mr. Ferry was back in the office and said, 
‘‘Have you heard from your friend yet?’’ I said, ‘‘No, but I willl give him a call 
right now.”” So, we called Mr. Cissel at his work and he told me at that time 
that he had thought it over but had just decided not to -- just wasn’t interested, 
but Mr. Gizzi, the gentleman he spoke of before, was interested and that he 
was going to give me acall. ‘Wait a minute, I will buzz him and see if he is 








in his office now.’” He buzzed Mr. Gizzi but he wasn’t in, but Mr. Gizzi did 


call me the next day. | 
Q. About when was this? Can you fix the month? A. It was in December, 
the early part of December. | 
Q. And at this point, after you had this second conversation with Mr. Cis- 
sel, had you discussed with Mr. Ferry what price he wouldsell for ? A. Well, Ihad 


told him -- Mr. Ferry came back in after I talked to Mr. Cissel. I told him 
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that Mr. Cissel had made an offer of $8,500. 

Q. Had he made an offer? A. Mr. Cissel said that he felt that that is 
all the house is worth. Mr. Cissel did not make a bonafide offer but Mr. 
Gizzi did. 

279 Q. Now, when did Mr. Gizzi make the offer? A. Well, the day that I 
talked to -- the next day after I talked to Mr. Cissel on the phone is when Mr. 
Gizzi called me, and he came by the office that afternoon and he said that he 
and George had looked the property over and it was terribly run down. I 
agreed. So, he made me two propositions. Made me two offers. He said, 
‘Tf you can get this house refinanced for $8,000 I will give you $8,500. IfI 
take over the unpaid balance,’’ which at that time was $6,600 and some odd 
dollars, he said, ‘I will give you $7,500 for the piece of property.’’ I said, 
‘T can’t answer that until I talk to the owner.’’ I called Mr. Ferry at that 
particular time and he wasn’t in his office. I couldn’t reach him at his home, 
but his office did have him call me the next day. I told Mr. Ferry the offer 
that Mr. Gizzi had made. He said, ‘‘Well, the $7,500 deal is definitely out,’’ 
but he asked me did I think I could get it refinanced for $8,000. I said, ‘“You 
originilly had a $9,000 first and if you fix this house up like you anticipate 
fixing it up, or Mr. Gizzi fixing it up, I don’t see why it can’t be raised back 
up to $8,000.’” He said, ‘‘Have you give him a contract.’’ At the time we 
talked price Mr. Gizzi told me that he would give me $500 deposit with it, and 

280 if I could get it refinanced for $8,500 what he would do. 

THE COURT: The Court will now take its usual midafternoon recess. 


(Whereupon, a brief recess was taken.) 
THE COURT: You may proceed. 


BY MR. SHERRY: 
Q. I believe before the recess, Mr. Gibson, that you were telling us that 
you had a telephone conversation with Mr. Ferry in which he said ‘‘“Go ahead 


and get a contract.’’ Is that right? A. Yes. 

Q. And what terms of sale were discussed with Mr. Ferry at that time ? 
A. Well, I told Mr. Ferry the proposition that Mr. Gizzi had made, and he told 
me to accept the contract, accept the contract of $8,500. 
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Q. Up to this point had you had any discussions with Mr. Ferry or Mr. 
Bigelow or Mr. Gizzi about your compensation in this matter ? How you were 
to be paid? A. No. I was interested in getting the repair work to be done on 
the house. I would get my compensation through that. : 

Q. Did you tell Mr. Gizzi you were a real estate broker ? A. No, sir. 

Q. After that conversation with Mr. Ferry, did you again contact Mr. 

281 Gizzi? A. Well, yes, I called Mr. Gizzi and told him that I was author- 
ized to accept the contract for the $8,500. | 

Q. And did you have a contract prepared, a written contragt prepared ? 
A. Yes, sir. 

Q. Showing you government’s Exhibit No. 1, is that the contract ? A. Yes. 

Q. How many copies were there of that? A. Two. ! 

Q. Where was this contract executed? Where was it signed ? A.In my 


office. ! 
Q. Who was there? A. Mr. and Mrs. Gizzi, myself, the secretary. 
Q. Did you receive a deposit at that time? A. I did, of $500. 
Q. Does this contract make any provision for you to receive a commission 
or other compensation? A. None. i 
Q. Did you inform Mr. Ferry that you had the contract ? A. I called Mr. 
Ferry the next day and told him that I had the contract with Mr. Gizzi, and that 
I was contacting Acacia Life Company who held the trust at that time to try to have 
282 it refinanced. | 
Q. When did you next speak to Mr. Gizzi about this? A. Oh, I don’t know. 
Mr. Gizzi and I were out on two different occasions looking at property shortly 
after this, and I think the next time that I talked to Mr. Gizzi in relation to this 
piece of property was when Mr. Gizzi called me on a Monday and asked me why 
there was a sign, for sale sign, on this lot where the house. And that there was 
also an ad in the Sunday paper that it was for sale. I said, ‘1 don’t know, but 
do you mean it was in the paper?’’ He said, ‘I have cut the clipping out and I 
have got it and will bring it to you.” 


Q. Did he bring it to you? A. He did. | 


Q. Did you speak to Mr. — about this? A. I called Mr. Ferry in the 





| 
| 
| 
| 
| 
i 
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presence of Mr. Gizzi and asked him why, asked him why. I said, ‘‘You knew 
we had a contract on this house for $8,500." He said, ‘‘Yes, but $10,500 is 
better than $8,500.** He said, ‘‘This man tells me he has it sold for $10,500.”’ 
I said, ‘What are you going todo? The man is going to sue you and me too.’’ 
Well, he said, ‘I will have to talk to this other man.’’ 

Q. Later on did you contact Mr. Ferry again or did Ferry contact you? 

283 A. Mr. Ferry called me, came in the office and I met him after dinner 

one evening. . 

-Q. About when was this? A. This was about a week after this conversa- 
tion about the ad and the sign. 

Q. What month was that? A. Oh, this was, I believe, in January. He came 
down to the office and that was the first time that Mr. Ferry had seen the con- 
tract. 

Q. What did he say about it? A. He read the contract over and in the 
course of examination I said, ‘‘This leaves me out in the cold.’’ I said, ‘Mr. 
Gizzi says he is going to do the remodeling himself; that hehasa couple of 


handymen that work for him on various properties,’’ and Mr. Ferry said, ‘Well, 
I don’t want you to be left completely left. What do you think is fair?’ I said, 
“Well, you certainly are not getting rich off of it. I will take what ever you 
offer.’? He said, ‘‘Well, will $150 or $200 suit you?” I said, ‘‘$150 will suit 


me all right.”’ 

Q. What did he do then? A. He took the contract and wrote on the back 

this stipulation that I was to receive $150 for disposing of the property. 
-Q. That was on your copy of the contract? A. On my copy of it. 
284 Q. Is this the copy that had been given to Mr. Gizzi? A. Yes. 

Q. What efforts did you make to secure financing on that property? A. 
Well, I contact Acacia. They turned me down. I went back to Acacia and told 
them we were going to spend $3,500 to fix the place up, and would they give 
me a commitment for $8,000 payable upon completion of the work. The gen- 
tleman informed me that he didn’t know, but he said, ‘I will take it up with 
the Board and see what they will do.” a 

Q. Was that accepted or rejected? A. It was rejected. 





| 
| 
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Q. Did you contact anyone else other than Acacia? A. Yes, sir; I con- 
tacted Winslow and three others. ! 

Q. Who was the last firm you contacted? A. Well, I knew Mrs. Keeler. 

Q. Is that Mrs. Keeler who testified the other day, Thursday? A. Yes. 
After I had failed in every effort to have it refinanced, Mr. Gizzi and I was 
talking over the phone and I told him I would refund his deposit. He said, ‘‘Like 
the dickens you will.’’ He said, ‘I have bought that piece of property. My wife 
and I have already planned what we are going to do with it, and I' will get it 

285 financed myself.’’ I said, ‘“That’s fine. I hope you do.’’ I happen to 

think of Mrs. Keeler, and I told Mr. Gizzi at the time, I said, ‘I have one other 
person that I know that might be interested,” and I told him who.| So, I called 
Mrs. Keeler and told her what I had over there. I told her the condition of the 
house, and she said she would send an appraiser over to look at it. So, several 
days later I contacted Mrs. Keeler again and she said she wanted me to get a 
financial statement from Mr. Gizzi. I called Mr. Gizzi and told him what Mrs. 
Keeler said. He said, “All right. I am going to Philadelphia this weekend, but 
I will get it over to you before I leave,’’ but he didn’t send it before he left. 
When he came back I called him and told him that Mrs. Keeler had asked for 
the statement. Well, he said, ‘TI will get it to her directly to save time.’”? I 


said, ‘I wish you would. You have been pushing mé, and now I am pushing 








you.’’ | 
Q. Did Mrs. Keeler also want your copy of the contract ? A. well, after 
she talked to Mr. Gizzi and after she had received his financial statement she 
called me up and said she wanted a copy of the contract and the cost breakdown. 
286 I told her I would get it over there to her. | 
Q. Did you prepare those? A. I had them prepared. This: was on --I 
talked to Mr. Gizzi as well as Mrs. Keeler on Tuesday. I was incarcerated 
on Wednesday. I had this contract along with this estimate in an envelope on 
my desk, and I came down to the District Attorney’s Office that Wednesday 
morning to answer this warrant. I thought I would be in a position to go back 
and take this contract to Mrs. Keeler, but I wasn’t. So, what sas (a to it, I 





do not know. 
























128 


Q. Have you been back to your office since? A. No. 

Q. Have you seen your business records since? A. No. 

Q. Do you know where they are? A. No. 

Q. Did either Mr. or Mrs. Gizzi ever make a demand on you for the return 
of the deposit? A. No, they refused it when I offered it back. 

Q. Did you ever represent to Mr. or Mrs. Gizzi that you were a licensed 
real estate broker? A. I did not, sir. 

Q. Did you ever represent to them you had a written power of attorney ? 

A. I did not. . 
287 MR. SHERRY: That is all. 
CROSS-EXAMINATION 

By Mr. Hantman: 

Q. Mr. Gibson, you were Trading as Associated Contractors when you 
conducted business with both Mr. Gizzi and Mr. Bigelow, were you not? A. Yes, 
sir. | 

@. Prior to that time you operated as Better Builders, Inc., did you not ? 
A. Several years ago. 

Q. When did you change names from Better Builders, Inc. to Associated 
Contractors? A. Well, I went out of business and I went to work for someone 


else, and when I went back into business I took the name of Associated Contrac- « 
tors. .- 
Q. Why didn’t you re-adapt the name Better Builders, Inc.? A. I -- ‘ 
MR. SHERRY: May we approach the bench ? : 


THE COURT: Yes. ne 

(At the bench:) , 

MR. SHERRY: I feel, after two days of trial, it would be annoying if the 

District Attorney, by asking questions that can only lead to prejudicial answers, é, 
would give cause for a mistrial in this case. But in the event that questions are o. 
asked that continue in this vein I will have to ask for a mistrial. » 
288 THE COURT: What is your purpose ? 
MR. HANTMAN: If your Honor please, this man functioned as Better : 


Business, Inc., and in that capacity made two similar contacts or rather contracts 
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to build them homes and didn’t build for them either. ! 
THE COURT: Is that the purpose, to show course of conduct ? 
MR. HANTMAN: Yes, modus operandi. 
THE COURT: What do you have to say to that ? 
MR. SHERRY: Has there been any crime involved? 
MR. HANTMAN: There has been a conviction, if your Honor dei 





| 
| 


in two cases. 
THE COURT: Well, it was Better Builders, Inc. -- 
MR. HANTMAN: He was Frank Gibson, but he then traded 
Builders, Inc. | 
THE COURT: At that time ? 
MR. HANTMAN: Yes. 
MR. SHERRY: It is clear that the conviction, the facts relate only so far 
as the veracity of the witness is concerned. | 
THE COURT: The Court will instruct the jury to that effect, but I think 
the District Attorney is entitled to show course of conduct. I assume that is 





what he is trying to do, show general modus operandi. | 
MR. SHERRY: This isn’t a continuing series of events. This occurred 
289 eight years ago. | 
MR. HANTMAN: In 1953. And he has been on probation ever since. 
THE COURT: Wasn’t he in jail? i 
MR. HANTMAN: He hasn’t served any time up until this new offense. 
Judge Morris put him on probation for those offenses. | 
THE COURT: Well, I rule that you cannot ask questions concerning this now. 
He has admitted he committed this felony. He has admitted he has been convicted of afelo 
MR. HANTMAN: I say to your Honor that the statement he made to 
counsel is incorrect too, and I reserve the right -- : 
THE COURT: What do you refer to? 
R. HANTMAN: The statement about his record, convicted of false pre- 
tenses back in 1952 and ’53. That is incorrect. | 
THE COURT: You can ask him about that, surely. | 
R. HANTMAN: All right. That would lead me back to the same thing, 


| 
| 
| 
| 
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if your Honor please. If he said he was convicted I then would like to ask the 
witness whether it wasn’t true that at that time it was in connection with those 
matters, if he wasn’t convicted for promising to build houses for people and 
then not building them. | 

THE COURT: Ask him your first question now for the time being, unless 
it seems to me -- I am going to permit you to. I don’t think you have to, though, “ 

290 as a matter of fact. 

MR. HANTMAN: Very well. 

THE COURT: You don’t think so, either ? 

MR. SHERRY: No. 

THE COURT: You were appointed by the Court, weren’t you? 

MR. SHERRY: Yes. 

THE COURT: So, you have to take the things as they are handed to you. 
Very well. 

(Conference at bench concluded. In open court:) 

MR. HANTMAN: I will withdraw the last question in view of the bench 
conference, your Honor. 

BY MR. HANTMAN: 

Q. Mr. Gibson, who else worked with you in Associated Contractors ? 
A. As an employee ? 

Q. Or partner, or in any other capacity? A. I had no partners. “i 

Q. You were Associated Contractors? A. That is correct. 

.Q. Did you have letterheads and stationery forms of any kind, or contract 
forms? A. Yes. 

Q. When you entered into the contract with Mr. and Mrs. Gizzi, did you 
use the contract form Associated Contractors at the top and the usual printed 


form you use in all your other transactions? A. I didn’t have printed forms é 
for other transactions, and not being in the real estate business I didn’t have a ‘es 
sales contract for the property, so I relied on a competent lawyer to fill that - 
in. And that is what happened. = 

Q. You relied on a competent lawyer when Government’s Exhibit No. 1, _ 


which was the Gizzi contract, was prepared? A. Yes. 
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Q. What attorney did you rely on? A. Mr. Cullum. | 
Q. Dick Cullum? A. I don’t know his given name. He was handling some 





business for my secretary at the time and he prepared that. 


Q. Isn't it true that this is a blank sales contract form that you can pur- 


chase and which apparently was purchased by Charles T. Stock & Company, 
local stationery people here in town? A. I suppose -- in fact I know it can be 
done. : | 
Q. Is that where you obtained those forms? A. I didn’t obeain them. I 
never had one of these in my office in my life. | 
Q. Where did you get this form? A. Mr. Cullum gave it to me. 
Q. Where can I get in touch with Mr. Cullum? A. He is _ the phone 





book. I can’t tell you exactly. 
292 Q. You don’t know his name? A. Mr. Cullum is alll know. 
Q. Did you pay hima fee? A. $10. ! 

Q. For that $10, Mr. Gibson, what did Mr. Cullum do for you in connec- 

tion with this particular contract, Government’s Exhibit No. 1? A. All he did, 
Mr. Attorney, when he gave me this form, it was X’d out and written in as you 
see it now, and he sent it to my office by Miss Parker and this 7 exactly what 





was there. 

Q. I didn’t hear the end of what you said. A. The only thing we added to 
this contract, other than what Mr. Cullum had put on this, was this item here. 

Q. And you say the only thing you added, you mean you and Mr. and Mrs. 
Gizzi? A. Yes. | 

Q. Did you have Mr. Cullum present when you and Mr. and Mrs. Gizzi 
entered into this contract? A. No. | 

-Q. How do you know what agreement you and Mr. and Mrs. Gizzi were 
going to come to at the time you signed this contract? A. Mr. Gizzi and I al- 
ready agreed. He had made the proposition of paying $500 down. He had made 
the proposition of buying it for $8,500 with the proviso if $8,000 could be refi- 
nanced. All of.those points were ironed out before it was ready. When I had 

this in my handI called Mr. Gizzi and he and Mrs. Gizzi came in. 

Q. If you and Mr. Gizzi had arrived at an agreed sales price of $8,500 
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for the property will you show me where in the contract Mr. Gizzi agreed to 
pay you $8,500? A. Well, I will admit as of nowI don’t see it, but it says 
$8,000 here, with $500 down payment. . 

Q. When you taiked to your so-called attorney, Mr. Cullum, you told 
him that the price between you and Gizzi was $8,500? A. That’s true. 

Q. Now, you read this contract when it came to you, did you not, sir? 
A. I sure did. 

Q. Didn’t you make any investigation of the language that was contained 
therein before you affixed your signature to it? A. I overlooked it. 

Q. Overlooked a matter of money, Mr. Gibson? A. I sure did. 

-Q. Now, you testified on direct-examination that this contract made no 
provision for you to receive any commission in connection with this matter, is 
that correct? A. That is true. At that time. 

294 Q. Now, just answer my question. This contract made no provision for 
you to receive any commission, is that correct? A. This contract at that time 


did not make any provision for me to receive any commission for selling the 


property. Is that what you mean? 

Q. Well, you just answer my questions as best you can. I understood you 
to say, in response to Mr. Sherry’s examination, that this contract, and we are 
talking about Government’s Exhibit No. 1, the agreement you entered into with 
Mr. and Mrs. Gizzi, made no provision for you to receive any commission in con- 
nection with that transaction. Now, it is a simple yes or no answer. A. I just 
stated, sir, that I -- at this particular time there had been made no provision, 
and it still does not. My copy of it does state -- 

THE COURT: The answer really is ‘‘no’’, isn’t it? 

BY MR. HANTMAN: 

Q. Your answer is no, then, isn’t it? A. Yes. 

Q. The contract was dated December 12, 1957? A. Yes. 

Q. By the way, this contract was prepared pursuant to instructions that 
you had given your attorney, Mr. Cullum, is that correct? A. I told them the 
description of the property and the price involved. 

295 Q. And you told them the terms, didn’t you? A. Yes, I did. 
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Q. You had to before he could fill it out, isn’t that right? A. Yes. 

Q. This Mr. Cullum is spelled C-U-L-L-U-M? A. Yes. 

Q. How did you pay, by check or cash? A. By cash. : 

Q. Now, on the date you entered into this contract with Mr. and Mrs. 
Gizzi, you received $500 downpayment, did you not? A. Correct. . 

Q. Is this the check you received, sir? AndI am showing you Govern- 
ment’s Exhibit 2 in evidence? A. Yes, that is the check. ! 

Q. This check is dated December the 12, 1957. That is the same date of 
the contract, ‘‘Paid to the order of Frank Gibson $500.’’ and further ‘‘Down- 
payment on 1720 28th Street, Washington, D. C.’’ and it is signed Anthony 
Gizzi. Is that your endorsement on the reverse side? A. It is. 

Q. Now, Government’s Exhibit No. 1 states, does it not, that in clause 
fourteen that this $500 would be kept until settlement? A, It does. 

296 Q. Doesn’t it say that? A. Yes. p 3 

Q. Now, this check which you have just been shown, Government’s Ex- 
hibit No. 2, was cashed six days after you got it, was it not ? A, That’s true. 

Q. Isn’t that correct? A. Yes, butI still have the $500, and Mr. Gizzi 
can get it any time he wishes. | 

Q. Did you cash that check six dices later? A. Yes, it was cashed six 
days later. i 

Q. And you had not arrived at settlement by December the 18th, had you? 

MR. SHERRY: I object to this. The check was cashed. That was admit- 
ted. The contents are admitted and there is no provision that this check had 
to be kept until settlement. It says the deposit was the be kept. (sic) 

THE COURT: You are right. | 

BY MR. HANTMAN: 

Q. Prior to the time you entered into this contract you attempted to sell 








this property to Mr. Cissel, did you not? A. Yes, sir. 
Q. Did you ask Mr. Cissel to pay $10,500 for the property? A. No, sir. 
297 Q. Did you ever suggest to him that $10,500 would be the 


| 
1 


selling price ? 





A. I didn’t suggest any price to him at the time, because I didn’t know. Mr. 
Ferry had said to get as much as I could. ! 
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Q. Who said that? A. Mr. Ferry, the owner. The offer that was made, 
Mr. Gizzi or Cissel made the offer of $8,500. | 

Q. By the way, with respect to Government’s Exhibit No. 3, which is the 
brochure that Mr. Ferry received, did you write that? A. This is an ad that 
the printing company made up for me. I didn’t write it. 

Q. Well, they made it up and you approved of it, didn’t you? A. Yes. 

Q. You paid for it? A. That’s right. 

MR, HANTMAN: I would like to read this to the jury with the Court’s 
permission. 

MR. SHERRY: They have seen that. 

MR. HANTMAN: I don’t like to argue about it, but I don’t believe they 
have seen this at all. 

THE COURT: I do think they did see it. 

MR. HANTMAN: ‘‘Associated Contractors.’ at the top, with the address 

298 of 2133 Pennsylvania Avenue, Northwest Washington, D.C. It says, ‘Mr. 

and Mrs. Homeowner: Let’s all swap problems. It seems we always know how 
to solve the other fellow’s difficulties. As a homeowner this is of interest to 
you. We can help you consolidate your bills, remodel and redecorate your home, 
refinance your home for lower payments. There is no obligation on the call, and 
there is a good possibility we can be of service to you. Remember, the right 
angle to solve a difficult problem is the ‘try angle.’ ’” Then there are two phone 
numbers listed. 

‘BY MR. HANTMAN: 

‘Q. Now, when Mr. Ferry came to your office he came in response to this 
little brochure, did he not? A. Yes. 

Q. And Mr. Ferry offered you the property to begin with? A. Mr. Ferry 
came in with the idea of having the house remodeled, and when it ran into more 
money than he felt like he could spend he wanted to sell it to me and I refused 


it because I wouldn’t give ten or fifteen cents for it. 
Q. Didnt you tell him you didn’t have enough money to buy the property? . 
A. Nope. 
ni 


299 Q. Did you tell Mr. Ferry that you had to look around and see if you could 








»~ 
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find a likely purchaser for the property? A. He asked me did I anyone in 


mind who might be interested. 
Q. You didn’t know about this property before Mr. Ferry came into your 
office, did you? A. No, I didn’t. : 
Q. Do you know when it was Mr. Ferry first came to your office concern- 
ing this matter? A. Some time in about the middle of November. 
Q. 1957? A. Right. | 
Q. Now, Mr. Cissel, after viewing the property, he decided not to buy it, 
is that correct? A. That’s correct. 
Q. Did you tell Mr. Ferry that Mr. Cissel was interested in h this property ? 
A. Mr. Ferry came back into the office to see if I had heard from Mr. Cissel. I 
called Mr. Cissel with Mr. Ferry present, and at that time Mr. Cissel informed 
me that he wasn’t interested in the piece of property but Mr. Gizzi was, and that 
he at that time attempted to contact Mr. Gizzi in his office but he was out, but 
he did have Mr. Gizzi call me the next day. : 
Q. Had you made any arrangements with Mr. Cissel to see if he could secure 
300 a buyer for Mr. Ferry’s property? A. No. | 


Q. Any financial arrangement between you and Mr. Cissel concerning this 
property? A. No, sir. : 


* * * * *£ K€ * * 


302 Tuesday, September 23, 1958 


* * * * * * * ! 
304 CROSS-EXAMINATION (Resumed) | 


BY MR. HANTMAN: ! 
Q. Mr. Gibson, I believe in your examination yesterday you told the Court 
and ladies and gentlemen of the jury that Mr. Ferry came to your office, or on 
the telephone, I believe, and told you to go ahead and get a contract. Is that cor- 
rect? A. Over the telephone. | 
305 Q. That’s what Mr. Ferry told you. A. Yes, sir. | 
Q. Now, can you fix the time for us when Mr. Ferry said that to you? A. 
Well, it was one or two days before the contract was signed, and I don’t remem- 


ber the date. 





| 
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Q. To refresh your recollection, the contract, and I am holding Govern- 
ment’s Exhibit 1 in my hand, is dated December 12, 1957. Does that assist you 
in fixing the time, sir? A. It was a day or two prior to that. 

Q. When you had that instruction that you say you received from Mr. Fer- 
ry, did you enter into any written agreement with him as to what you were to 
obtain by virtue of securing the contract for the sale of this land? A. No, sir. 
Not at that time. 

Q. Did you discuss with Mr. Ferry at all what you expected to receive or 
did he tell you how much he would give you if you secured that contract? A. No, 


sir. 


Q. When Mr. and Mrs. Gizzi came to your office on December 12, 1957, 


this was in response to a call you had made to Mr. Gizzi; was it not? A. Yes, 
306 I called Mr. Gizzi and told him I had the contract ready for him. 
Q. And you told him to bring his down-payment; didn’t you? A. I did not, 


Q. You didnt? A. No, sir. 

Q. You told him to bring his wife down to see if you could consummate a 
contract; did you not? A. That’s true. 

Q. How did you anticipate entering into a contractual arrangement if you 
and Mr. Gizzi had not agreed on some terms before he and his wife arrived at 
your office? A. We had agreed on terms before he came down. This was, oh, 
two or three days prior to the time he signed the contract. 

Q. With respect to the period of time two or three days before the contract 
was signed did you and he then decide there would have to be a $500 down- 
payment? A. That was his suggestion.when he made me the offer for the prop- 
erty. 

Q. So that when Mr. and Mrs. Gizzi came to your office on December 12, 
1957, it was with the idea that you and the Gizzis would consummate a contract 
for this land; was it not? A. That‘s right. 

307 Q. Now, when they came into your office they asked you where the owner 
of this land was; didn’t they? A. They did not. | 

Q. And you didn’ tell them where the owner was; did you? A. The question 
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wasn’t raised where the owner was at all. | 

Q. How long have you been in the real estate business ? A. I have never 
been in the real estate business. | 

Q. What business are you in? A.I am in the construction business. 

Q. You deal in real estate in any event, in one form or another; is that 
correct? A. No, sir. ; ! 

Q. Did you ever sell or broker any piece of property before this occasion ? 
A. No, sir. Except through contract, that I built myself. i 

Q. Did you ever arrange to consummate a contract for the sale of land 
without the buyer and seller ever being there? A. No, sir. | 

Q. Didn’t you, as a matter of fact, tell Mr. and Mrs. Gizzi that the owner 





of the property was overseas at the time or -- A. I did not. | 

Q. -- on his way overseas? A. I did not. I told them the man wanted to 
get rid of the house because he was expecting to be transferred out of the States, 

Q. Expected to be transferred out of the States? A. That!s right. 

Q. So that the matter of the owner of the property did come up in your 
conversation. A. Oh, this was before the signing of the contract. Several 
days prior to that. : 

-Q. Didn’t Mrs. Gizzi ask you whether or not in fact you were a licensed 
real estate broker in the District of Columbia? A. Who asked me, sir ? 

Q. Mrs. Gizzi. A. Did not, sir. 

Q. And didn’t you tell her, as a matter of fact, you were not only licensed 
in the District of Columbia, but Virginia and Maryland, as well; and you built 
churches. A. The question that they asked me was did I build in the District, 
and Maryland, and Virginia, andI said yes. There was no question asked about 





real estate at all. | 
Q. By the way, Mr. Gibson, did you ever build any churches ? A. Yes,!I 
have built churches. | 
Q. You told us yesterday that you paid a Mr. Cullem $10 to prepare this 
contract; is that correct? A. That’s right. | 
Q. Do you know how this gentleman spells his last name ? A. No, sir. 
Q. Do you have any books to show you made disbursements of $10 for 





| 
| 
| 
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legal fees in connection with this transaction? A. I have with the secretary 
that paid him the $10. 

Q. Do you have any entries on the books of your company? A. I am 
pretty sure there is an entry on the books. 

Q. Can you produce those books? A. I don’t know where they are today 
at all. 

Q. Do you know how this attorney spells his name? A. No,I don’t re- 
member how he spells his name. I don’t know how he spells his name. 

Q. I just wonder whether you said C-u-1-l-e-m or Cu-u-I-l-e-n asin "no- 
where.’’ A. I understand his name was Cullem. 

Q. Does that end in a ‘M’’ as inMonday? A. You can enter it either 
Way you like. 

Q. I am asking you, sir. A.I don’t know how you enter it. 

Q. This is a form contract. We are agreed on that; are we not? A. Yes. 

310 Q. Now, all that it is necessary to do is fill in a few blanks, such as the 


names of the parties, amount of the down-payment, and the purchase price of 


the property; is that correct? A. Yes, sir. . 

Q. Now, is that what you paid a lawyer $10 to do? To fill in the name of 
Mr. and Mrs. Gizzi, and the sales price of the property ? 

MR. SHERRY: Your Honor, I am going to object to the continuation of the 
cross-examination along this line. I fail to see the relevancy of whether he paid 
a lawyer or whether the lawyer did it or he did it. It is a matter that has been 
brought out on cross-examination. 

THE COURT: Overruled. 

BY MR. HANTMAN: 

Q. The question pending to you, sir, was: Is that what you paid a lawyer 
$10 to do; to fill in the blanks with respect to the names of the parties, the amount 
of the sales price, and the down-payment? A. That’s right. 

Q. Did you ever practice law or study law, sir? A.I did not. 

Q. In your direct examination by Mr. Sherry, you told the Court and the 
ladies and gentlemen of the jury that you advised Mr. Ferry the next day about 
having secured this contract. That is, Government’s Exhibit No. 1. Is that cor- 
rect? A. No, I didn’t say the next day. 
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311 Q. When did you advise Mr. Ferry of that? A. AsI recall, after Mr. and 
Mrs. Gizzi came to the office to sign the contract I tried to contact Mr. Cizzi -- 
Mr. Ferry, and I was unable to reach him the first time, and I am sure it wasn’t 
the day after. I just couldn’t say just exactly if it was two or three or four days 
after, but he was told that I had the contract. 

Q. I have a note here, taken down at the time you testified = it was the 
next day. But if 1 am in error on this, sir, you correct me. Can you give us as 
best you recall how soon after you entered into the contract with Mr. and Mrs. 
Gizzi that you advised Mr. Ferry of that fact? A. I called Mr. Ferry the next 
day. I wasn’t able to reach him, I don’t believe, at first. I could have reached 
him later in the day. It might have been the second or third day. I don’t remem- 








ber just now. | 
Q. In any event, is it fair to say within two or three days after the contract 


was consummated you advised Mr. Ferry of the fact that you "| obtained such a 





contract? A. Yes, sir. 

Q. Did you know, Mr. Gibson, that at this time, the month of December 

1957, the Shelton Real Estate Company had an exclusive to sell this property ? 

312 A. No, sir. Mr. Ferry came into the office and was talking about this. He 
said that Mr. Mudd had had the piece of property for sale for some time but that 
he had taken it away from him and he did mention the person who was the agent 
handling the rental of it but there was no one I knew had the sale of it. 

Q. Now, sir, you mean Mr. Ferry didn’t tell you, ‘I had given the Shelton 
Real. Estate Company an exclusive to sell this property ?”’ A. When Mr. Ferry 
told me that, it was after Mr. Gizzi had called me over the phone and informed 
me of the fact that he had saw an ad in the newspaper where this house and lot 
was for sale and he and his wife had gone by the property and saw a sign on the 
property, on the building, or in the front yard; andI asked Mr. Gizzi to bring me 
this -- that ad. He said he cut it from the paper and he brought it tome. When 
he brought me this adI called Mr. Ferry then and I don’t believe we were able to 
get him just at the moment but we did reach him a little bit later; and I asked 
him why did this -- why was this ad in the paper, and the sign on the house, when 
he had a contract, and he knew we had a contract. | 
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He said this man came to me with a prospective buyer that offered $10,500 
for it and he said, ''That's much better than the eight-five that you are going to 
get.'' I said, "Well, how do you think this leaves us standing now with Mr. and 

313 Mrs. Gizzi?" He says, "Well, I don't know. I will just have to go see this 
other party and see what arrangements can be made."" He said, "I have given 
him now an exclusive on it."" So, it was my understanding from Mr. Ferry that 
he would see this man and it was agreed on that this man would withdraw his 
Sign from the property and Mr. Ferry would pay for the advertising in the paper 
and the trouble that this other gentleman had gone to. 

Q. Isn't it true, Mr. Gibson, that this conversation you relate to the Court 
and jury now, if it did take place, didn't occur until some time late in January or 
early February, 1958, at the time Mr. Ferry and you entered into a written agree- 
ment with respect to what funds, if any, you were going to receive from this trans- 
action? A. No, sir, Mr. D.A. This conversation took place immediately after 
-- Within a few days after Mr. and Mrs. Gizzi bought the property. 

Q. Do you have that original copy of the contract Mr. Sherry referred to, 
where you and Mr. Ferry wrote on the back of the contract the fact that Mr. Ferry 
could pay you $150 if you secured a contract forthis land? A. Ican't tell. I 
don't know where this contract is at this time. I stated yesterday that I had this 
contract along with the breakdown of what was to be done that I was giving Mrs. 

314 Keeler in an envelope on my desk. When I came down to the District Attor- 
ney's office on March 19, that morning I was intending to go back and take this 
letter to Mrs. Keeler with this contract. I don't know just where that is now. 
It's been misplaced, along with other records, but I do know that there nothing 


(sic) ever said about any money for me for selling this property until, oh, quite 
some time after Mr. and Mrs. Gizzi had bought the property, but I was interested 
in getting my Pay through the remodeling of the house. Mr. Gizzi told ne that 
he -- I understood him to say he had two fellows that worked with him that would 
patch up this, that and the other and he was going to do it himself. 

Q. Well, you are going beyond the question, sir. The question I put to you 
was: Have you got that contract that you and Mr. Ferry entered into whereby 


Mr. Ferry was going to pay you $150 if this contract was consummated? 





| 
| 
| 
| 
| 
I 


THE COURT: Say yes or no. 

THE WITNESS: No. 

BY MR. HANTMAN: Now, you tell us that that particular contract was in 
an envelope along with some other papers that you had. Do you have an explana- 
tion how you were able to produce duplicate copies of receipts you have given to 

315 the Gibsons, but you don’t have the copy of the contract that you and Mr. 
Ferry entered into with respect to the Gizzi transaction. A. Well, the receipt 
book that those receipts were taken from is quite large and I had no intention of 
carrying the receipt book to Mrs. Keeler. ; 

Q. Mr. Gibson, did you pick and choose which documents, which of your 
documents you would bring to court in connection with this case ? A. I didn’t 
pick anything, sir. I was in jail. | 

Q. Do you know where that contract is now? The original of Government’s 
Exhibit 1? A. I do not. | ! 

Q. What efforts, if any, did you make to secure that contract ? A. Well, ee 

Q. I am speaking of the original, you understand. A. Mr. Sherry inquired. 
In fact, he got what records he could find, and he informed me that after going 
through all the records, along with my son, that they were unable to find this 
contract and this break-down. ! 

‘Q. When you entered into this agreement with Mr. Ferry as to what money 
you would receive if this particular contract, the Gizzi contract, were consum- 
mated, did you give Mr. Ferry a copy of that agreement? A. No, sir. There 

316 were only two copies made. Mr. Gizzi had one and I had the other. Mr. 
Ferry wrote on the back of it our agreement and we both initialed it. 

Q. When I asked you yesterday why you cashed the check in the Gizzi 
matter, that is, Government’s Exhibit No. 2, notwithstanding the provision of 
the contract, you said you cashed it and you had the $500 readily| available. Is 
that correct? A. That’s right. | 

Q. Where is the $500 today ? A. In a deposit box. | 

Q. What deposit box? A. Bank. al. 

Q. What bank? A. (Pause.) DolI have to answer that, Your Honor ? 

THE COURT: Yes. | 
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THE WITNESS: American Security. 
BY MR. HANTMAN: 
What is your deposit box number? A. I don’t remember off-hand. 
You have a key; haven’t you? A. I did have one, yes. 
Do you have a key with you now? A. No. 
American Security and Trust Company? A. Yes. 
What branch? A. Seventh and Massachusetts Avenue. 
How long have you had this deposit box? A. I don’t recall how long. 
Is the box registered in your name? A. No. 
Whose name is it registered in? A. Associated Contractors. 
Where is the key to this deposit box? A. I don’t know. 
Does anyone else have access to it besides you? A. I don’t believe 


You would have to give them authorization, would you not? A. The 

key was left in the office, Mr. D. A. I don’t know where it is now. 

Q. You know that a deposit box is an exclusive repository for valuables. 
You know that; don’t you? A. Yes. 

Q. And no one can go in except the one who took it out unless permission 
is given. A. That’s true. 

Q. Do you know where the key to that particular box is? A. The key 
was left in the -- 

318 MR. SHERRY: He told you where the key is. He left it in the office. 

THE COURT: I didn’t hear an objection, but if one is made it is overruled. 

BY MR. HANTMAN: 

Q. Don’t you know where that key is? A. The key was left in a little metal 
box in one of the file cabinets I had in the office. 

Q. Did you ever make an effort -- strike that, please. When Mr. Gizzi 
asked you about the title search of this property you told him that Lawyers Title 


was going to do it; did you not? A. No, sir. I did not. 

Q. What did you tell him? A. He didn’t ask me about title at all. Itis 
always, I understand, that the purchaser pays for the title and the settlement. 
I had nothing to do with the title search of this piece of property. 
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Q. Mr. Gizzi was going to have to pay for the title search for the title 
insurance; wasn’t he? A. If he had the title searched he would Have paid for it. . 

Q. Are you going to tell us Mr. Gizzi was going to buy this piece of prop- 
erty without having the title searched? A. I suppose he would have the title 

319 searched. I know I would have and you would too. | 

Q. When you talked to Mr. Ferry about the matter of title search on the 
property Mr. Ferry tells us. you told him Columbia Title Company was going 
to do the title search, A. I did what, sir? 

Q. Mr. Ferry was here. He told the Court and jury that you told him Co- 
lumbia Title was going to do the title search. A. No, sir. I did not. 

MR. SHERRY: I object. Mr. Ferry said no such thing, 

THE COURT: You say he said no such thing ? 

MR. SHERRY: I say Mr. Ferry said that Mr. Gibson told him the deposit 
was being held by Columbia Title. There was no discussion about searching 








title. 
THE COURT: Well, I am not going to challenge the record and that is 
apparently what you are doing now. Mr. Hantman, you better fix it up another 
way. 3 
MR. HANTMAN: Very well, Your Honor. | 
BY MR. HANTMAN: | ; 
Q. Even adopting what Mr. Sherry said, did you tell Mr. Ferry the money, 
the $500, was being held in escrow by Columbia Title? A. No, sir. 
Q. Did you discuss Columbia Title with Mr. Ferry? A. I believe the only 
320 time we discussed the title company at all with Mr. Ferry was when Mr. 
Ferry first came to this office and we were making out the notes of how much he 
owed, the balance on the property, the amount of rents, and water rents and elec- 
tric and fuel, and all, and he, in the course of the conversation, he said that Co- 
lumbia Title had -- I think that he said Columbia Title had made the original 
search, and that when whoever bought it, it would go back through the Columbia, 
and it would save time. That’s how the Columbia Title came into it. 
.Q. And at that time didn’t you, as a matter of fact, discuss the matter of 
the $500 that appeared written into that contract, Government’s: Exhibit No. 1? 


i 
| 
| 
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A. No, sir. At that time'no sale had ever been made, when we discussed that, 
and at no time after that did we discuss any title. 

Q. You mean you had this supposed conversation with Mr. Ferry before 
you made the contract with Mr. Gizzi? A. Oh, yes. 

.Q. When did Mr. Ferry, to your recollection, first see that contract, 
Government’s Exhibit No. 1? A. It was, I believe, the next day. I don’t re- 
member the date. After Mr. Gizzi had come into the office with this ad that he 
had clipped from the newspaper. Because in discussing it with Mr. Ferry he 
said, ‘I will have to come down to your office.’* He first said he would see this 
other gentleman and see what arrangements he could make, and come to my of- 


fice to see me. 


321 So, he called me during the day and the appointment was made for after 


dinner and he and I met at my office at eight o‘clock one evening. 

Q. Can you fix the time for us, sir? The contract was entered into Decem- 
ber 12, 1957. Was it two or three days after the contract, two weeks, a week, 
what period of time? A. I would say it must have been about five weeks because 
we had had this contract for quite some time. 

Q. So that five weeks after this contract was the first time Mr. Ferry ac- 
tually saw this contract. A. That’s true. 

Q. Was that when you and Mr. Ferry made this agreement as to what money 
you would receive by virtue of this transaction? A. That’s true. 

Q. Didn’t Mr. Ferry ask you then where was the $500 check mentioned in 
that contract? A. He did not. 

Q. Did you tell Mr. Ferry you cashed the $500 check? A. I did not. 

Q. You mean you had no conversation at all between you relative to the 
$500 check? A. No, because whenI informed Mr. Ferry that I had the contract 
and Mr. Gizzi had deposited the $500 check that was shortly after Mr. Gizzi 


322 had signed the contract. 


Q. You agree with me, Mr. Gibson, do you not, that paragraph 14 of your 
contract says the entire deposit shall be held by the seller-agent until settlement ? 
A. That’s right. 

Q. Can you tell the Court and jury why, instead of putting the check in your 


323 
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so-called deposit box you cashed the check and put the money in'there ? 

MR. SHERRY:: Your Honor. I object. The contract does not say the 
check is to be held. The contract says that the deposit is to be held. 

THE COURT: The question is proper. The question is not the one I 
sustained the objection to. The objection is overruled. | 

BY MR. HANTMAN: ! 

Q. Can you tell us why, on receiving the $500 check instead of putting 
the check in your so-called deposit box you chose to cash the check and put 
the money in there. A. I don’t know if I had any particular reason for doing 
that. | : 

Q. Did you use the $500 at that time, sir? A. No. | 

Q. Now, you say you made financing efforts in connection with the Gizzi 

transaction at Acacia Mutual Life Insurance Company. A. | Who? 

Q. Acacia Insurance Company? A. Yes. | 

Q. Who did you talk to there? A. I don’t. remember the gentleman’s name. 

Q. What were you trying to get at Acacia? A. We were trying to get this 
property refinanced for $8,000. 

Q. Acacia, as a matter of fact, already had a first trust on this property; 
did it not? A. It did. | 

Q. And at that time it had been liquidated down to $6600 2 A. That’s true. 

Q. Mr. Gizzi offered to purchase this property for $8,000, or $8,500, you 
told us. A. It was my understanding at the time, $8,500. : 

Q. Notwithstanding the fact the contract said $8,000. - That’s true. 

Q. And you were seeking to have Acacia refinance to the extent of an 
$8,000 first? A. Yes. | 

Q. You told the Court and jury the Acacia people turned it down. Do you 





324 know why that was? A. They said that the piece of property was run down 


and they had originally had a $9,000 first, and it just wasn’t or wouldn’t be in- 
terested in it. I asked them, I said, ‘Would you give me a commitment after 
this work has been completed,’’ and he said he would take it before the commit- 
tee and for me to give them a call later. I did call them later and he said that 
the committee turned it down but they did agree they would forfeit the penalty 


| 
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of $60 or $65 for transferring the balance from one owner to another. 

Q. This was to be a straight financing transaction between Acacia and Mr. 
Gizzi; was it not? A. Yes, 

Q. They were going to loan him the necessary funds to purchase this 
piece of property from Mr. Ferry; is that right? A. Yes. 

Q. There came a time when ya told Mr. Gizzi you were unable to secure 
financing for him at Acacia; is that correct? A. That’s true. 

Q. Do you recall when you told him that? A. The date I cannot say. 

Q. Well, you entered into this contractual arrangement December 12. 
Was it two weeks, three weeks, a month? A. I would rather think it was about 
a month. 

325 Q. That would make it about mid-January, 1958. A. Something like that. 
Q. You told Mr. Gizzi that you would try to secure financing for him from 


other sources; did you not? A. Yes. 
Q. One of the places you suggested that he try in connection with this finan- 
cing was the Marbury Stamp Company in Virginia. A. That question again, please. 


Q. I said, one of the places you told Mr. Gizzi you would try to secure fi- 
nancing for him was the Marbury Stamp Company in Virginia. A. I didn’t know 
anything about the Marbury Stamp Company. All I knew was Mrs. Keeler. Who 
she represented or who she worked for, I didn’t know. 

Q. But you contacted Mrs. Keeler relative to securing financing, did you 
not? A. Yes. 

Q. And you told her you wanted financing between nine and twelve thousand 

- dollars. A. No, I didn’t. 

Q. You didn’t tell her that? A. No. 

Q. How much financing did you seek, sir? A. $8,000. 

326 Q. Did you tell Mr. Gizzi that you required a financial statement from 
him? A. Mrs. Keeler did. Mrs. Keeler called me and said that Mr. Gizzi would 
have to furnish a financial statement. I, in turn, called Mr. Gizzi and told him. 
He said,‘1I will get you one right over.’’ Several days elapsed and Mrs. Keeler 
called me two or three times, and I, in turn, would call Mr. Gizzi. Finally, the 
last time -- not the last time, but he was going to Philadelphia, and he was going 
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| 
for about ten days, best I remember, and when he came back I contacted him 
about the financial statement and it was several days before Mr. Gizzi took the 
financial statement over to Mrs. Keeler. | 

Q. You were required to produce plans, specifications, and break-down; 
weren't you? A. No,I was not required to furnish plans. I was required to 
furnish the contract with the break-down and the work to be done. 

-Q. Mrs. Keeler told the Court and jury, you may recall, there was some 
renovation or remodelling to be done in connection with these premises. Do 
you recall that testimony? A. That’s right. 

-Q. Did you tell Mrs. Keeler this property was going to be renovated ? A. 

327 I told her the phases of the work. There was new windows, painting, paper- 
ing, sanding of the floors, and fixing up the basement that had been damaged by 
fire. ! 

Q. Did you supply Mrs. Keeler with this breakdown and cost specifications 
for each of these operations you have just told us about? A. I did not because I 





told you a minute ago it was in the envelope with that contract. 


Q. In connection with the proposed renovation of the premises you told 
Mrs. Keeler would be undertaken, whom did you contact to get the cost break- 
down for putting in of the windows and the resurfacing of the floors, painting. and 
other renovations that had to be done? A. I didn’t have to contact anyone. 


Q. How did you know how much it would cost? A. That is my business; 
| 





to know how much it costs. | . 
Q. And you can estimate, sir, what a plumbing job is going to cost, what 
a carpentry job is going to cost; and masonry work is going to cost ? A. There 
was no plumbing involved. There was painting involved. There was mill work 
involved. Sanding of the floors involved. We know how much per foot that cost 
us. We have catalog prices on mill work. We have all of this information at 
our disposal. | 
Q. Did you get any bids from any business organization in town relative 
to doing that work, renovation work, on that property? A. That was my busi- 


ness. I didn’t have to get bids from anyone. i 
-Q. You tell us you contacted Mrs. Keeler around January 15, 1958 relative 
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to securing this financing for Mr. Gizzi. AsI recall it, you told us yesterday 
that you appeared at a hearing on March 19, 1958 at which time a warrant of 


arrest for you was outstanding. That gave you approximately two months. Do 


you have any explanation for this Court and jury why in that intervening period 
of time you didn’t or couldn’t submit the required documents for Mrs. Keeler ? 
A. Mr. Gizzi took the biggest portion of that time getting over the financial 
statement. That’s what delayed that. 

Q. Let me turn, sir, to the Bigelow transaction. Let me show you Govern- 
ment Exhibit 4 and 4A, in evidence. (Hands.) Can you identify this contract as 
one you submitted to Mr. and Mrs. Bigelow? A. Yes. 

Q. What is your answer? A. Yes. 

Q. You prepared that contract; didn’t you? A. Yes. 

329 Q. You didn’t give that to Mr. Cullem; did you? A. No. 

Q. As a matter of fact, you told us yesterday you had to rewrite the first 
page; is that right? A. That’s right. 

Q. What was wrong with the first page that you had to rewrite it? A. Be- 
cause it had a clause of $4,000 down-payment. When Mr. and Mrs. Bigelow 
came to the office to sign the contract he only had with him at the time $3400. 
He thought he had $3500. SolI had to rewrite the first page in order to explain 
what we were doing with this $500 to be applied to the second trust. 

Q. Was it rewritten while Mr. and Mrs. Bigelow were in the office? A. 
Yes, sir. 

.Q. Who actually typed that page over? A. Mrs. Luckenbill. 

Q. Who is she? A. Secretary. 

Q. Where is she today? A. She is at work, I suppose. Where, I don’t 
know. 

Q. Do you have an explanation why in connection with Mr. and Mrs. Bige- 
low you sought to type up a contract and in connection with the Gizzis you gave 

330 them a form contract? A. I didn’t know anything about real estate. I 
didn’t know how to handle it and that’s why I asked Mr. Cullem to do it. IfI 
had known how to fill out this blank I would have certainly been eager to save 
that $10. 
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Q. You didn’t know how to fill out those blanks in Government’s Exhibit 


1, yet you can prepare and execute a full and complete contract 2 A. That’s 


true. | 


Q. Government’s Exhibit 4. A. That’s because this is my ‘business. 
This is not. i 

Q. What is your business? A. Construction. | 

Q. Let me read you two paragraphs, sir. (Reading:) “This contract 
and agreement entered into this 26th day of September, 1956, by and between 
Mr. Jacob N. Bigelow and Mrs. Annie L. Bigelow, hereinafter referred to as 
the owners, and Mr. Frank Gibson, trading as Associated Contractors, here- 
inafter referred to as the contractor; witnesseth that the owners and contrac- 
tor for the consideration hereinafter expressed agree as follows; Is that 
your language? A. That’s the language that the book set forth sa writing a 


contract, yes. 
331 Q. What book? A. You should know. 
-Q. Well, can’t you tell me the book? A. No. I don’t know, I got that 


years ago. ! 

Q. Where did you get that? A. Out of a text book. | 

Q. Is this a book in your office? A. I think I have text books there in 
regards to that. | 

Q. Are you telling this Court and jury you copied this language from 
some book in your office? A. Part of it, yes. Is there anything! wrong with 
that ? | 

Q. When Mr. Bigelow first came to see you in September, 1956, he told 
you he had seen some construction that was being undertaken in the general 
vicinity; is that correct? A. He told me that he had seen this house at 17th 
and Randolph. | 

Q. Mr. Bigelow also told you he was  ieereciaa in having a house erected 
for him and his wife. A. Correct. : 

Q. Did you discuss price or terms? A. At that particular time ? 

Q. Yes, sir. A. We did not. i 

Q. Well, what did you say to Mr. Bigelow and what did he say to you on 
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332 that first meeting ? A. Well, the first conversation I had with Mr. Bige- 
low was over the telephone. Mr. Bigelow -- we set up an appointment for the 
next day. Mr. Bigelow came into the office and we discussed the house that 
he had seen. We discussed the house that he would like to have built. I asked 
him what type of house. He said, ‘‘Something very much like Mr. Brookes’ 
house; three bedrooms, full basement, recreation room, garage and what 
not.’? I asked him at the time did he have any plans and he said he didn’t. That 
is when I brought Mr. Syme into it, the architect. After Mr. Syme had secured 
this survey plat from the Surveyor’s office in the District Building, I called Mr. 
Bigelow and Mr. Bigelow came back to the office, which at that time we showed 
Mr. Bigelow several floor plans and from one of the floor plans that Mr. Bigelow 
chose, we developed -- designed his house. After the house was designed the 
price was quoted. It was agreeable and the contract was drawn and signed. 

Q. Now, sir, when this contract was drawn and Signed, did you have any 
paragraph in that contract similar to the one you put in the Gizzi contract about 
the deposit being held by the seller subject to settlement? A. No. 


333 Q. Why didn’t you put that paragraph in that contract, Mr.Gibson? A. Well, 
that’s a question I can’t answer off hand. I don’t know why. I don’t think it would 


even be proper. 
Q. You thought it was proper to put it in the Gizzi contract. A. I didn’t 


put it in there. This is a form contract that Mr. Cullem had purchased at the 
‘Stott Company. 

Q. The fact remains, Mr. C ibson, you cashed Mr. Bigelow’s $2,000 check, 
Government’s Exhibit 6, in evidence, exactly two weeks after you got it; didn’t 
you? A. I didn’t know it was that long afterwards. 

Q. Well, you see the cancellation date of October 5 on the back, sir? 
(Handing.) A. Yes, sir. 

Q. And is it true the check was dated, I believe September 26th? A. Sep- 
tember 21. 

Q. Iam sorry. September 21. Is that correct? A. Yes, sir. 

Q. Did you tell Mr. Bigelow you had cashed his $2,000 check? A. No,I 


never told him. He never asked me. 
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Q. Did you have any agreement at all with Mr. Bigelow in this contract 
relative to what was to be done with the $3500? A. That was the cease ae 
334 on the construction of the house. 





Q. This contract says that the house was to be built in siege ect with 
plans and specifications prepared by E. W. Syme, Registered Architect, and 
hereby made a part of this contract. A. That’s right. 

Q. Did you write that language? A. Yes, sir. 

Q. Is there any indication in this contract as to what particular plans and 
specifications are being referred to? A. There could only have'been at that 
time one set of plans and that was the set of plans agreed upon by Mr. Bigelow 
and myself. 

Q. Was there anything whereby Mr. Syme could have drawn a chicken 
coop? A. I am sure Mr. and Mrs. Bigelow would never have a aie a chicken 
coop. 

Q. Under the provisions of this contract couldn’t Mr. Syme have prepared 
plans and specifications for a chicken coop ? ! 

MR. SHERRY: Your Honor, that is too speculative. I chiar, 

THE COURT: Objection sustained. ! 

335 BY MR. HANTMAN: ! 

Q. Did you make reference to any particular plans Mr. Syme was to pre- 





pare? A. That contract was signed several days after the approval of the plans 
that Mr. Syme had completed. ! 

Q. What kind of house was this supposed to be? A brick house; rambler. 

Q. Is there anything in this contract that says this was supposed to be a 
brick house? A. The specifications speak of that. | 

Q. How about the size of the house? A. The specifications speak of that. 

Q. But you don’t label the plans. There is no indication what plans we are 
talking about. A. I think the plans bear Mr. and Mrs. Bigelow’s name on it. 

Q. Is there any indication in this contract when construction is supposed 
to be started? A. No, sir. | 

Q. There is this language that I see in Exhibit 4: ‘‘That the contractor 
agrees to begin construction within ten days after the building permit has been 
granted.”’ A. Yes. | 


| 
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Q. Did you write that? A. Yes. 


336 Q. Is there any indication in this contract when construction was to be 


completed? A. No, sir. Other than, I think, it says as soon as possible. 

Q. There is some reference in this contract to complete said building 
within 120 working days thereafter. Did you write that in there? A. Yes, 
sir. I wrote that. 

Q. When Mr. and Mrs. Gibson -- sorry. When Mr. and Mrs. Bigelow 
came in to discuss building this house you asked Mr. Bigelow where this house 
was to be constructed; didn’t you? A. Mr. Bigelow -- 

THE COURT: Did you? Say yes or no. If you have any explanation to 
make, you may make it. Ask the question again. 

BY MR. HANTMAN: 

Q. When Mr. and Mrs. Bigelow came in to discuss this house you dis- 
cussed the land it was to be put on; didnt you? A. Mr. Bigelow came in first -- 

THE COURT: Can’t you say yes or no? 

THE WITNESS: I will say no to that. 

BY MR. HANTMAN: 

Q. When was the first time you recall ever discussing the land Mr. and 
Mrs. Bigelow wanted to put their house on? A. When Mr. Bigelow came into 


337 the house the first time I asked Mr. Bigelow at the time. In fact, he told 


me. I didn’t have to ask him. He wanted this house constructed at Nineteenth 
and Bunker Hill Road. 

Q. What did you say to him then? A. I asked him did he have any plans. 
He said he didn’t. I asked him what type house he wanted. He told me. I 
asked him did he have his deed so that we might get the size of the lot off it. 
He said he didn’t have it. I called Mr. Syme and had Mr. Syme go down to the 
Surveyor’s Office and get a plat. 

Q. Did you say to Mr. Bigelow, in so many words, ‘‘Do you have your deed ?”’ 
A. I certainly did. 

Q. Did you have any further discussion relative to a deed to this particular 
land with Mr. Bigelow? A. No. 

Q. He just said he didn’t have it. A. He said he didn’t have it with him. He 
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didn’t say if he had one at home or not. He just said he didn’t hated it with him. 
Q. Did you ask Mr. Bigelow if he owned this land or did he give you to 
understand he did? A. That was my understanding. ! 
Q. Where did you get that understanding? A. From his conversation. 
338 Q. What did he say? A. He said he had this piece of ground at Nineteenth 
and Bunker Hill Road. ! 
Q. Had or wanted to build on it? A. How he phrased it I don’t know. But 
it led me to believe he owned the ground. Surely he wouldn’t want to build a 
house on it if he didn’t own it. 
Q. Didn’t there come a time when you talked with Mr. and Mrs. Bigelow 
and you told them you had an option to purchase it? A. I did not. 
.Q. Did you ever tell them that? A. I did not. | 
-Q. Did you ever come to learn that this particular lot was = of a parcel 
including four other lots? A. Yes, at a later date,Mr.D.A. I don’t know ex- 
actly when that was. I learned it was a part of other lots and --: 
Q. How did you learn that, sir? A. When we were told that Mr. and Mrs. 








Bigelow did not own the ground. 
Q. Excuse me for interrupting. Who told you that? A. I wil say this. 
I didn’t mean it that way. We were told that this particular ground, or this par- 
ticular lot wasn’t recorded in Mr. and Mrs. Bigelow’s name. And then when I 
339 contacted Mr. Bigelow about it he said he had a man looking after it for 
him for the purpose of buying. | 
Q. You mean Mr. Bigelow told you that? A. Yes. : 
Q. And when you tell this Court and jury you were informed this lot wasn’t 
listed in Mr. Bigelow’s name, this was in connection with your efforts to secure 
a building permit; was it? A. Yes, that’s right. | 
Q. And that was immediately after you had received $65 for the building 
permit from Mr. Bigelow. A. Yes. I had assumed that Mr. Syme filed the per- 
mit about six or seven weeks prior to that. AsI stated yesterday, Mr. Bigelow 
was in the Office making inquiry about it. Mr. Syme came back; in the office and 
said it would be available the next day. I asked him at that time how much the 
’ permit would be. He said it was a balance of $63; that he had paid a deposit of 


$20 already. 
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Q. The date you entered into the contract with Mr. and Mrs. Bigelow was 
September 26, 1956; was it not, sir? A. I didn’t understand. 

Q. The date you entered into the contract with Mr. and Mrs. Bigelow was 
September 26, 1956. A. That’s right. 

Q. How soon after that did you go for the building permit or have Mr. Syme 

340 go for it? A. I don’t remember, sir. I believe it was in 1957, the early 
part -- 

Q. See if this refreshes your recollection. I show you Government’s Ex- 
hibit 13, which is a receipt given by Associated Contractors dated April 22, 
1957 for $63 (handing). Does that refresh your recollection as to when you had 

Mr. Syme go down for the building permit? A. Mr. Syme, asI understood it, 
had gone to file for the permit six or seven weeks prior to this time. And it 
was, I believe, either that -- the next day that Mr. Syme called me from the 
District Building and told me about this mix-up. 

Q. Six or seven weeks before that date that appears on Exhibit 13? A. 
That would be the time I would say Mr. Syme went down. 

Q. You mean that was the first time you learned Mr. Bigelow did not own 
this land? A. That’s true. 

Q. Will you explain to this Court and jury, Mr. Gibson, why you took $207 
more from Mr. Bigelow in September, 1957, when you knew prior, April 22nd, 
that he didn’t even own the land? A. In this negotiation between Mr. Bigelow 
and myself when -- after he had made several attempts to get the money to buy 

341 the lot with, he decided on a pre-cut house and it was necessary to change 
the plans -- the factory plans -- to more of his liking, and that is where the 
$207 came into it. 

Q. Excuse me. Are you finished? A. Yes. 

Q. Mr. Gibson, isn’t it a fact that it doesn’t make any difference whether 
it is pre-cut or custom built, you couldn’t put it on that lot if Mr. Bigelow didn’t 
own it? A. That’s true. I told Mr. Bigelow if he took the pre-fab house I would 
apply the $3500 under our agreement towards the purchase of the lot. 

Q. As a matter of fact, isn’t it true that when you took the $207 from Mr. 
Bigelow September 11 and 13, 1957, respectively, you told him you had already 


obtained the permit, that the lot had been paid for, and you were ready to com- 
mence -- A. No, sir. I didn’t make any such statement. | 
Q. You never said that to Mr. Bigelow? A. No, sir. | 
Q. You took the $207; didn’t you? A. I didn’t take it, 
Q. Let me show you a receipt dated September 11, 1957, Government's 
Exhibit 14. It says, ‘“‘Received of Jacob Bigelow $100.7” The receipt number 
is 273 and there is a later notation on the same receipt, “September 13, 1957, 
paid $107.’ Receipt number 274. The very next one. That’s ont of your receipt 
book; isn’t it? A. Who signed that? 
342 ‘Q. There is a signature there, sir: Frank C. Hilton. A. He is the gen- 
tleman Mr. Bigelow testified to yesterday that he gave the hundred dollars to. 
And he is the gentleman that got the $207. ! 
Q. Mr. Gibson, didn’t Mr. Bigelow say that he gave the $200 to you and 
you in turn turned it over to Mr. Hilton. A. He did not give it tome. We were 
all three sitting at the desk. He passed it over to Mr. Hilton. | 
Q. Do you recall Mr. Bigelow testifying with respect to the $107 on Sep- 
tember 13, that he gave it to you. You got this $107; didn’t you? A. He gave 
it to my secretary. | 
Q. Well, you were there; werent you? A. No, sir. I was not. 
Q. Do you mean he just turned over $107 to your secretary ? A. That’s 





true. 
Q. Did you get the $107 from your secretary? A. I got the $107 from 
my secretary, yes. 
Q. All right. Will you tell this Court id’ jury what efforts, if any you 
made, sir, subsequent to the time you got the $207 to obtain title to this land? 
A. I made none. | 
343 Q. I would like to show you Government Exhibit No. 10 which is a Build- 
er’s Bond dated the 30th of November, 1956, and you will note there is a sig- 
nature there of Jacob Bigelow and Annie Bigelow, and on the other side it says, 
‘‘Frank A. Gibson, trading as Associated Contractors,’’ and a certain surety 
is named there. (Handing.) Do you recognize that instrument. A. Yes. 
Q. Did you give that instrument to the Bigelows? A. Yes, I gave it to them. 
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Q. Where is the signature of the parties on the other side to that agree- 
ment? A. Well, it hadn’t been obtained at that time. 

Q. Well, did you ever obtain it? A. No, I didn’t ever obtain it. 

Q. Did you ever call that fact to the attention of the Bigelows, that only 
their signatures appear on there? A. I never did because Mr. and Mrs. Bigelow 
got this document here through mistake. I was supposed to have carried both 
copies out for Mr. Ogden and Mr. Brunk to sign. I didn’t know that they had 
this copy here until sometimes afterwards. 

Q. When Mr. Bigelow came into your office on September -- November 
30, 1956, he gave you $324 to replace a bad check that had been given to you, 
did he not? A. He gave it to the secretary, yes, sir. 

344 Q. Well, were you there? A. No, I was not there. 

Q. Well, did you get the $324? A. Yes, I got the $324. 

Q. You gave Mr. Bigelow that Builder’s Bond; didn’t you? A. I just 
stated that he got it along with the other papers through mistake. I didn’t intend 
to give him this because I was supposed to have both copies signed by Mr. Ogden 
and Mr. Brunk and myself. 

@. What other papers did you give him at that time? A. The specifications, 
the plans, the contract. 

Q. You mean this was for the home that you were going to build for them. 
A. That’s right. 

Q. And at the time you gave him that document inadvertently you gave him 
this Builder’s Bond. A. This was picked up off the desk and put into the jacket 
that he took with him. And it was through error. 

Q. You gave it to him; didn’t you? A. I could have. I don’t recall. 

Q. When did you learn that Mr. Bigelow had this Builder’s Bond? A. Oh, 
I don’t -- it was quite some time after that. I believe it came about in discussing 
the pre-fab house that Mr. Hilton told us the escrow people would write their 

345 own bond or furnish their own bond and at that time Mr. Bigelow said he 
had this one there, had that document. 

Q. You knew, did you not, that unless the signatures of the other parties 
were affixed to this document it was not a binding agreement; did you not? A. 


Of course. 
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Q. Yes. Can you tell this Court and jury what efforts you __ at any time 
to secure the signatures of the sureties to this Builder’s Bond ? A. Whenever 
the - whenever the construction and permanent financing had been arranged on 
the house it was then customary that the bond would be signed by the sureties 
and presented to the party financing the money and the party who -- Mr, and 
Mrs. Bigelow. | 

-Q. What efforts did you make with respect to the financing of this house? 
A. At that particular time, sir, I hadn’t made any sine cial a all for fi- 
nancing. | 

Q. Nor for the construction. A. No, I hadn’t at that time. : 

Q. And you made no effort, sir, to secure or do anything with respect to 
construction or financing up to the time you were arrested; is c. correct? A. 
Yes, I had. | 

Q. What, sir? What, specifically, did you do? A. Well, the Lesco people 
gave us a commitment for eighteen-five permanent financing on the house. 

Q. I want to show you your own exhibit, Defendant’s Exhibit No. 4, sir, 
which is an affidavit of ownership which appears in duplicate here. Did you 
give these documents to Mr. and Mrs. Bigelow to sign? (Handing.) A. I gave 
them to Mr. Bigelow and Mr. Bigelow took them home with him to have his 








wife sign them. | 
Q. May I have one please? A. Sure. | 
Q. Did Mr. Bigelow return Defendant’s Exhibit No. 4 to you ?A. Yes, he 


did. | 

Q. Did you discuss this document with Mr. Bigelow before you asked him 
to sign it and have his wife sign it? A. Yes, I discussed it with him when I gave 
it to him. In fact, Mr. D. A., this is the third document that Mr, and Mrs. Bige- 
low were to sign. The first time they signed the ownership certificate was when 
they signed the contract in the office, and that was attached to the plans and 
specifications that Mr. Syme was supposed to have submitted to the District 
Building along with the plat. Now, what happened to that particular document, 

I don’t know. I don’t even know what happened to the application that was 
signed. I never got it back. But when the pre-fab house came into the picture 
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is when Mr. and Mrs. Bigelow signed these two documents here. 

Q. The pre-fab house came into the picture along about September 11, 
1957, when Government’s Exhibit No. 14 was signed by Frank C. Hilton, Sales- 
man for Lester Homes; didn’t it? A. That’s -- yes, that’s about the time. 

Q. Isn’t that about the time you discussed with Mr. and Mrs. Bigelow -- 
with Mr. Bigelow the fact that you would put up this pre-fab house for them, 
this Lester home he was interested in; right? A. That’s right. 

Q. That’s when Mr. Bigelow agreed and gave you this $100 towards the 
plans on September 11; right? A. He didn’t give me the $100. 

-Q. Well, he gave it to your secretary who in turn gave it to you. A. No. 

Q. I’m sorry. He said he gave it to you and you in turn gave it to Mr. 
Hilton. You maintain he gave it to Mr. Hilton. A. Right. ne 

348 Q. Be that as it may, sir, that was about the time you got Mr. and Mrs. 

Bigelow to sign this form did you not, Government’s Exhibit -- or Defendant’s 
Exhibit No. 4. A. I think this was signed maybe two or three weeks later 
because I know the Lesco people had completed their plans and mailed them to 
us with their specifications and we had to have Mr. and Mrs. Bigelow to sign 
this ownership certificate again. 

Q. Now, Mr. Gibson, you have already told this Court and jury that some 
Six weeks before this Lesco home man came up Mr. Syme was down at the Dis- 
trict Building and you first learned they didn’t own the land. A. That’s true. 

Q. Do you have any explanation for the Court and jury why some several 
weeks after this transaction you get Mr. and Mrs. Bigelow to sign an affidavit 
of ownership for this property? A. At the time, Mr. D.A., Mr. Bigelow was 
negotiating with different ones trying to arrange the money. When this arrange- 
ment we had worked out among ourselves between the contract price of the Lesco 
house and the original contract price we had given him, I was supposed to have 
applied the $3500 toward the purchase of the ground and he in turn was to get 
the $700. Mr. Bigelow did not come up with the $700 and in fact we just never 
could reach an agreement with the contractor to build this house. 

349 Q. Do you see, Mr. Gibson, on Defendant’s Exhibit 4, and I read in part 

in the first paragraph, ‘I hereby certify that all land shown on this, the official 
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building plat,’’ and then there is some non-pertinent language, (tis owned subject 





to trust in its entirety by the undersigned.’’ A. Yes. | 
Q. You see that language in there. And you know what that means; do you 
not? A. Yes. | 
Q. And you knew at the time you got the Bigelows to sign it that they didn’t 


own the land. A.I knew at that time they didn’t own the land. | 


Q. And isn’t it true, Mr. Gibson, that you got Mr. and Mrs. Bigelow to sign 
these affidavits of ownership as window dressing. A. As what 7 
Q. You got them to sign this to put their minds at ease. A, No, sir. 
* * * cs * * * * : 


350 BY MR.HANTMAN: " | 


.Q. Mr. Gibson, I believe before the court recessed we were discussing 
Defendant’s Exhibit No. 4, which you say was prepared several weeks after 
Mr. Bigelow gave you the $63 for the building permit. A. This particular 
document here, yes, sir. | 

Q. Yes. A. But he had signed one when we submitted the lapplication to 
him. They had also signed a document of this type at that time. 

Q. Now, sir, will you tell us why you did not get a notary public to affix 
his signature to this document to make it binding? A. Mr. Bigelow carried 
these two documents home with him and he said at the time there was a notary 
public either in his block or the block below him, and he would get him to 
notarize it. When he brought it back by the office they were in an envelope and 
I came in Miss Felton gave them to me and she said Mr. Bigelow had left them 
there for me. | 

Q. Did you ever call Mr. and Mrs. Bigelow back so they could swear to 
this statement they made in connection with the affidavit of ownership ? A. I 


351 had talked to -- 


THE COURT: Did you or did you not? | 

THE WITNESS: No. ! 

BY MR. HANTMAN: | 

Q. Did you ever attempt to file your own exhibit, Defendant’s Exhibit 4 
with the District of Columbia in connection with the building permit? A. Yes. 


| 
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Q. When did you do that? A. I say yes. I assumed Mr. Syme did it be- 
cause he was paid to do it. He had all the documents to do it and said he did 
but whether he did I couidn’t swear. 

Q. Now, Mr. Syme’s trip to the District Building was in connection with 
a building permit for the house you were going to build; wasn’t it? A. That’s 
true. 

Q. I asked you in connection with this affidavit of ownership, your own 
exhibit, which you say had reference to the pre-fab home. Did you ever attempt 
to file this document with the District of Columbia Permit Office? A. I did not, 
sir. 

Q. In connection with all the receipts that you gave to Mr. Bigelow -- I 
refer to Government’s Exhibit 8, when you gave Mr. Bigelow a receipt for 
$3400, I refer to Government’s Exhibit 9 dated November 30, 1956, when you 
gave him a receipt for $324, I refer to Government Exhibit 13, when you gave 

352 Mr. Bigelow a receipt for $63, and Government’s Exhibit 14, which has 
reference to a receipt for $100 and also $107. Can you tell us, sir, why your 
Signature by you doesn’t appear on any of those documents? A. I never, never 
signed a receipt. All moneys that are paid into the office go in through the re- 
ceipt book, and received by the bookkeeper, or the secretary. 

Q. Mr. Gibson, Government’s Exhibit 8, in evidence, says: ‘‘Received 
of Jacob Bigelow $3,400, down-payment on a new home.” It is signed, ‘‘Frank 
A. Gibson, by --’’ it looks like L. Feldman. You got that money didn’t you? 
A. Yes. 

Q. L. Feldman didn’t receive the money, did she? A. She received the 
money. 

Q. But she gave it to you. A. She gave it to me. 

Q. You say you never signed a receipt. Is there any particular reason 
why you don’t sign a receipt? A. No, sir. I suppose I would sign a receipt if I 
Was in the office and the bookkeeper wasn’t there to receive the money, and I 
would sign a receipt, and accept the money. 

Q. In the summer of 1957, you told this Court and jury yesterday, sir, 
that you discussed your withdrawing from this contract with Mr. Bigelow. That’s 

353 correct, isn’t it? A. Yes. 
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Q. I understood you to say, sir, that after you and Mr. Bigelow discussed 
this matter, Mr. Bigelow agreed for you to get $1,000 and you offered to return 
$2500 to him. A. That’s true. | 

Q. Do you have some written agreement you could show this court relative 
to that? A. No, sir. | 

Q. What did Mr. Bigelow say when you offered to give him back $2500 of 
the $3500 he had given you, back in ‘56? A. What did he say? | 

Q. What did Mr. Bigelow say when you made this purported offer to him ? 
A. He agreed that the $1,000 was fair, and it was understood that I would but -- 

Q. Did you -- sorry. A. (Continuing.) -- at that time he wanted to take 
the $3500 and apply it on the lot and pay me the $1,000 out of the construction 
payments, and we agreed on that. ! 

Q. You mean he wanted to have the entire $3500 that you had theretofore 
received applied to the purchase price of the ground? A. That’s right. 

Q. How were you going to get the $1,000? A. Well, he was going -- he 

354 told me he would pay me the $1,000 from the construction loans -- con- 
struction payments. I asked him, I said, ‘‘How can you pay me $1,000 out of 
the construction money when you have a commitment of $18,500 and a contract 
for $18,500?7’ And he said that he would have the money by -- before the house 
was completed. | 

Q. You say you had a contract for $18,500 anda commitment for $18,500 ? 
A. Yes. ! 

-Q. Where did Mr. Bigelow have a contract for $18,500? 4 Now, Mr. 
Bigelow had the contract. This man gave him a contract direct to him for 
$18,500. : 


Q. And this commitment for $18,500 where does that appear in the se- 
| 








quence of things? A. It comes from the Lester Homes. 

Q. Lester homes is not a lending institution, sir, is it? A. They finance 
their own homes, yes; their own houses. : 

Q. Is this man Hilton a friend of yours? A. No, sir. | 

Q. Have you made any efforts to produce Mr. Hilton in Court here as a 
witness in your behalf? A.I don’t know. 
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355 Q. Well, have you or haven’t you made any efforts to have him appear ? 
A. I haven’t. I don’t know what Mr. Sherry might have done. 

Q. Have you discussed this connection of Mr. Hilton with Lester Homes 
in this particular transaction with your attorney, Mr. Sherry? A. I think I 
told Mr. Sherry that Mr. Hilton represented Lester Homes and how he came 
into the picture of this $207. 

.Q. All right, sir. In any event, it appears you told Mr. Bigelow that 
you didn’t see how he could pay you this $1,000 in view of the amount of the 
commitment; is that correct? A. That’s true. 

Q. But did Mr. Bigelow agree that the $3500 theretofore paid to you 
should go toward the purchase price of the land? A. Repeat that question, 
please. 

MR. HANTMAN: Mr. Reporter. 

(The Reporter read the last question propounded to the witness.) 

THE WITNESS: it wasn’t agreed at that time. He agreed that -- on the 
$1,000 we spoke of. 

BY MR. HANTMAN: 

Q. Well, Mr. Gibson, it was arithematically impossible for Mr. Bigelow 
to give you $1,000 out of any commitment he had, and you and Mr. Bigelow must 
have come to some other agreement; didn’t you? A. We did. 

356 Q. What agreement did you come to? A. At that time I said to Mr. Big- 
elow that if he would have this contract drawn in favor of he and his wife and 
myself, as the owner, and this gentleman that was going to erect the house as 
the contractor, I would then apply the $3500. That was agreed upon. 

Q. Can you tell this Court and jury how Mr. and Mrs. Bigelow could draw 
a contract with a representative of Lester Homes, with them as owner, when 
you knew in fact that the Bigelows did not own this land? A. I saw no reason 
why they couldn’t draw a contract for erecting the house. We could certainly 
have bought the ground then and this man requested them to get the contract 
and he refused to. The second contract he refused to sign it when we required 
them to make it out to the three of us. 

Q. So that arrangement was never consummated. A. No. After he refused 
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to do that Mr. Bigelow came back into the office and told me what this gentleman 
had said and I told him -- he said he would like to get the house started one way 
or the other. | 

Q. But you knew then, did you not that there was a matter a securing the 
land yet to be accomplished. A. That’s true. 

357 Q. Now, between the time the proposition concerning the Leseo home oc- 
curred, which was September , 1957, and the time you were arrested in connec- 
tion with these cases what efforts did you make, sir, to secure the land? A. I 
made none, : 

Q. You had the money. A. I had the money that was paid on the contract. 
Q. What did you do with the money? A. I spent it. 
Q. When you appeared at the United States Attorney’s Office in response 
toa-- ! 
MR, SHERRY: (Interposing.) Your Honor, may I interrupt to inquire if 
any witnesses are here ? ! 
R. HANTMAN: Your Honor, this is a witness. May he be escorted out 
by the Marshal? | 
THE COURT: Yes. : 


(Thereupon, a prospective witness was 
escorted from the court rdom.) 
| 


BY MR. HANTMAN: = 

Q. When you appeared at the United States Attorney’s Office in March, 
1958, sir, you appeared in a hearing before Mr. Fred Durrah. Is that correct ? 
A. I did not report at the hearing conducted by Mr. Durrah. ! 

Q. Weren’t you ever present at a hearing that was held by Mr. Durrah in 

358 connection with the Bigelow transaction? A. No, sir. The hearing was 
held by Mr. O’Connell or Connor. ! 

Q. Do you recall testifying yesterday in response to examination by your 
own attorney, Mr. Sherry, that Mr. Durrah made a few inquires regarding the 
ownership of the land? A. Mr. -- the best I recall is Mr. O’Cohnor talked to 
this gentleman and this gentleman made some telephone calls to the title com- 
pany or someone in regards -- to see -- in regards to the transfer of the land, 


I believe, at the time Miss Burton was supposed to have bouzht it and what 
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ground they bought and so forth and so on. 

.Q. You say Mr. Durrah made some inquiries? A. He talked to someone 
over the telephone. 

Q. Was this at a time when this Mr. O’Connell of the U. S. Attorney’s Of- 
fice was supposed to be holding a hearing? A. Yes. 

Q. In other words, they both presided at a hearing in which you and the 
Bigelows appeared? A. No, sir. Mr. O/’Connell seemed to be in charge. He 
asked Mr. Durrah to make the calls. 

Q. I won’t quibble with you about who was in charge. You came down 
with your attorney, Mr. Rafferty; didn’t you? A. Yes. 

359 Q. Joseph Rafferty. And Mr. and Mrs. Bigelow showed up. A. Yes. 

Q. And at that hearing in the United States Attorney’s Office early in 
March, 1958, wasn’t the matter of the ownership of this land discussed. I am 
referring now to 19th Street and Bunker Hill Road, Northeast? A. The land -- 
the owner -- that question did arise. Yes. 

Q. Didn’t you tell Mr. Durrah that you, in fact, owned the land and had 
purchased it through a straw party? A.I did not. 

Q. You never made any such representation? A. No, sir. 

Q. What came up about the ownership of land that you now recall? A. Mr. 
O’Connell asked me why I didn’t purchase the land with the money that Mr. and 
Mrs. Bigelow gave me. And I told him they did not give me the money to buy 
the land. That the money was paid on the contract. 

Q. The hearing at which you appeared with your attorney was continued 
for a period of two weeks; wasn’t it? A. I think so, yes. 

Q. Isn’t it a fact, Mr. Gibson, that the hearing was continued to give you 
time to prove your ownership of that land? A. No, sir. . 

360 Q. You never did show up at any subsequent hearing concerning this mat- 
ter, did you? A. I was down twice. I believe it was. The third time it was con- 
tinued for two weeks in order for me to make up my mind if I was going to refund 
the $3500.00. 

Q. You never have refunded the $3500; have you? A. No, sir. 

MR. HANDMAN: I believe that is all the questions I have, Your Honor. 
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THE COURT: Redirect, Mr. Sherry ? 
REDIRECT EXAMINATION 





BY MR. SHERRY: | 
Q. Referring to the construction contract, Government’s Exhibit 4, is that 
Similar to the contracts you have used on other jobs? A. Yes, sir. 
Q. How many similar contracts have you used? A. Oh, I would say maybe 
100 or 150. | 
e Q. In preparing that particular contract did you use as a form some prior 
contract? Did you copy most of it from some other contract ? A. Yes. 
Q. And what portion? A. The beginning. ‘‘This contract and agreement.’”’ 
361 Q. The District Attorney asked you whether or not you had ever studied 
law. Have you? A. No, sir. ; 
Q. Just what is your educational background? A. Well, I finished Georgia 
Tech in mechanical engineering, plumbing, heating and ventilating. At a later 
e date I took drafting from Chicago. I took a course in structural engineering 
from I.CS. | 
Q. How long have you been in the building and construction business? A. 
I would say I came to Washington in 1936. I entered into business in 1937 -- 
#38. I conducted a business up until ’50 or *51 and I was out for about two years, 
, and I reentered the business up until now. ! 
Q. Where were you arrested? A. Beg pardon? | 
Q. Where were you arrested? A. I came down to the District Attorney’s 
v Office. : 
Q. You were arrested there? A. Yes, I understood they had issued the 
, warrant for me and I had Mr. Rafferty to call the District Attorney and tell 
them I would come in; that they didn’t have to send out and pick me up. 
Q. At the time of your arrest was your office open? A. i 
362 Q. Have you been back since? A. No. 
MR. SHERRY: That’s all. ! 
« MR. HANTMAN: There are one or two questions I failed to ask in my 


cross-examination. 
iu THE COURT: You may do it now. 
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RECROSS-EXAMINATION 

BY MR. HANTMAN: 

@. You told counsel something about your criminal record and the fact 
you were convicted in 1951. For what offense was it? A. False pretenses. 

Q. Are you the same Frank Alexander Gibson who, on May 14, 1938 
was convicted of false pretenses? A. 1938? 

Q. Yes. A. (Pause.) I don’t remember, sir. 

Q. See if this refreshes your recollection. The complaining witness in 
that case was Harry A. Goode. A. Oh, yes. I remember that. 

Q. Are you that same individual? A. Same individual. 

Q. Are you the same Frank Alexander Gibson who was convicted of two 
cases of larceny after trust in 1954? A. That is the time I was speaking of. 

363 MR. HANTMAN: That?’s all. 

THE COURT: Are you through with the witness ? 

MR. HANTMAN: Yes, Your Honor. 

THE COURT: You may step down. 

(The defendant left the stand.) 

THE COURT: Have you any further testimony ? 

MR. SHERRY: No, Your Honor. 

MR. HANTMAN: I have one very short rebuttal witness, if Your Honor 
please. About two minutes. 

THE COURT: Ali right. 

EVIDENCE ON BEHALF OF THE GOVERNMENT IN REBUTTAL 

Thereupon, 

ALFRED C. HARMON 
was called as a witness for and on behalf of the government in rebuttal, after 
having been first duly sworn by The Deputy Clerk was examined and testified 
as follows: 
DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. Give us your full name and occupation. A. Alfred C. Harmon, Assist- 
ant Chief Clerk, American Security & Trust Company. 
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Q. Are you employed at any particular branch of this banking institution ? 
A. Yes, sir. Seventh Street and Massachusetts Avenue. i 
Q. Mr. Harmon, are you here in response to a subpoena issued by the 
364 United States Government? A. Yes, sir. | 
Q. And you were asked to make an examination of the Bank’s records at 
the Seventh Street Branch of American Security & Trust Company for the ex- 
istence of a safe deposit box in the name of Frank A. Gibson, or Associated 


Contractors, 2133 Pennsylvania Avenue, Northwest. Did you do that, sir ? 


A. Yes. | 


Q. Did you find amongst your bank records any indication of any safe de- 
posit box currently being held by either Frank Gibson or Associated Contractors ? 

MR. SHERRY: Your Honor, I object to the question on the grounds of 
relevancy. It is not relevant to the issues before the Court. ! 

THE COURT: Overruled. You may answer. ; 

THE WITNESS: No, sir. There is no record. 


BY MR.HANTMAN: | 
Q. You have no box listed for either Frank Gibson or Associated Contrac- 





tors, 2133 Pennsylvania Avenue? A. No. 
MR. HANTMAN: Thank you very much, sir. 
THE COURT: Cross-examination. ! 
365 CROSS-EXAMINATION ! 
BY MR. SHERRY: | 
Q. For what period of time did you check the records? A. I checked the 





' 
! 


current records. 
-Q. Do they disclose whether. or not there was a box so listed in March of 


1957? A. No, sir. . | 
Q. So that if a box was listed in March, 1957, those records would not 
indicate it. A. The records that I looked at would not indicate, 
MR. SHERRY: That’s all. | 
THE COURT: Are you through with the witness ? 


MR. HANTMAN: Yes, sir. 


* * *€* *£* * K€ * * 
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367 MR. HANTMAN; If your Honor please, may the record show that before 
argument begins that counsel for the Government and counsel for the defendant 
met with Your Honor and we discussed the nature of the instructions Your 
Honor proposes to give and that both counsel are in agreement with the sub- 
stance of the charge that Your Honor ‘intends to give in this case ? 


* * * * me * * * 


422 Thursday, September 25, 1958 
' * a a * * + 3 a x 
423 MR. SHERRY: At this time, Your Honor, I would to for the purpose of 
the record, make motions for judgment of acquittal on all counts. The Govern- 
ment has no objection to the motion being made now although customarily they 
are made following the trial. 

THE COURT: They are denied. 

MR. HANTMAN: I think the record should reflect that although the mo- 
tion comes late, inasmuch as he is assigned counsel and has a duty to protect 
his client, counsel has no objection to the motions being made at this time. 

THE COURT: The motions may be considered as timely made and are 


denied. 
* * * *£ *& * * 


424 CHARGE TO THE JURY | 

THE COURT: (Jackson, J.) Ladies and gentlemen of the jury, we have 
sat here quite a long time listening to the evidence in the case, and I want to 
take this opportunity to thank you for your attention that you have given to it 
and also your patience. The little break we had yesterday I trust will be bene- 
ficial to you as it is to me. 

You have heard all of the evidence and statements and arguments of 
counsel for the prosecution and for the defendant.. It now is your duty to deter- 
mine whether or not the defendant if guilty of the offenses of which he is charged. 

Before discussing the charges with you against the defendant in detail I 
shall summarize for you the general principles of law that must govern you and 


guide you in determining the issues in this case. It is the function and duty of 
the jury to determine the issues of fact. It is the duty of the Court to instruct 
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you as to the principles and rules of law governing the case. You are bound 
and obligated to follow the Court’s instructions as to the law and take the 

law from the Court. On the other hand, you are the sole judges of the facts 
and you must determine the facts for yourselves solely upon the evidence pre- 





sented at this trial. | 
The fact that a defendant is charged with a crime and has been indicted 
is not to be taken as an indication of his guilt. The sole purpose iof the indict- 
425 ment is to bring the defendant before the court. It is merely the machinery 
and procedure provided by law for placing a defendant on trial. Every defend- 
ant in a criminal case is presumed to be innocent, That presumption of inno- 
cence attaches to the defendant throughout the entire trial. The ‘burden of proof 
is upon the government to prove the defendant guilty beyond a reasonable doubt. 
Unless the government sustains this burden and proves beyond 4 reasonable 
doubt that the defendant has committed every element of the offenses of which 
he is charged, the jury must find him not guilty. | 
As I have just stated, the burden is on the government to prove the defend- 
ant guilty beyond a reasonable doubt. Proof beyond a reasonable doubt does not 
mean proof beyond any doubt whatsoever. It means proof toa moral certainty 
and not necessarily proof to an absolute and mathematical certainty. By a 





reasonable doubt, as the term implies, is meant a doubt based on reason, doubt 
for which you can give a reason to yourself and not just any whimsical specula- 
tion or any capricious conjecture. : 

Proof beyond a reasonable doubt simply means this: If, aiter an impartial 
comparison and consideration of all of the evidence you can say to yourself 
that you are not satisfied of the defendant’s guilt, then you have a reasonable 

426 doubt. On the other hand, if after such impartial comparison and consid- 
eration of all the evidence you can truthfully and candidly say to yourself that 
you have an abiding conviction of the defendant’s guilt, such as you would be 
willing to act upon in the more weighty and important matters relating to your 
own affairs, then you have no reasonable doubt. In other words, proof beyond 
a reasonable doubt is proof which will result in an abiding conviction of the 

. defendant’s guilt on your part, such a conviction that you would be willing to act 
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upon in the more weighty and important matters relating to your own affairs. 

In determining whether the government has established the charges 
against the defendant beyond a reasonable doubt you will consider and weigh 
the testimony of all the witnesses who have testified before you, and all the 
circumstances concerning which testimony has been introduced, and the ex- 
hibits which have been admitted in evidence here. 

You are the sole judges of the credibility of witnesses. In other words, 
you and you alone are to determine whether to believe any witness and the 
extent to which any witness should be credited. And, in reaching a conclusion 
as to the credibility of any witness and in weighing the testimony of any wit- 
ness on the witness stand, the witness’ manner of testifying, whether the wit- 
ness impresses you as a truth-telling individual, whether the witness impresses 

you as having an accurate memory and recollection, and whether the wit- 
ness has any interest in the outcome of this case, all of these matters, as well 
as any other factors which occur to you as having a bearing on the matter you 
may consider and weigh in determining what witnesses to believe and the extent 
to which you credit them. 

If you find that any witness has willfully testified falsely as to any material 
fact concerning which the witness could not possibly have been mistaken, then 
you are at liberty it you deem it wise to do so to disregard the entire testimony 
of such witness or any part of his testimony. 

You are further instructed that while the law makes the defendant a com- 
petent witness in this case, yet you have the right to take into consideration his 
situation and interest in the result of your verdict and all of the circumstances 
which surround him and give to his testimony such weight as it is fairly entitled 
to. , 

The arguments of the lawyers in this case are entitled to your careful 
consideration so far as you find them logical and reasonable. You are to re- 
member, however, that the lawyers are advocates of their respective sides and 
what they say does not constitute evidence. 

You should not let sympathy or prejudice enter into your deliberations or 
enter into your verdict. Bear in mind you are a fact finding body. You are the 
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L428 judges of the facts. Impartiality is expected of you just as it is expected 
of me. Every defendant is entitled to a fair and impartial trial, uninfluenced 
by passion or prejudice or any other emotion. ! 

The evidence of a defendant’s previous conviction of a felony is to be 

considered by you only insofar as it affects the credibility of the defendant as 
a witness and must not be considered as evidence of guilt of the offenses for 
which the defendant is on trial. | 

+ We come now to the law as it applies to the particular cases here. In 

a the Indictment in Case No. 516-58, involving Anthony Gizzi, Count One charges 

| that the defendant obtained by false pretenses $500 from Anthony Gizzi. Count 

Two charges that the defendant embezzled the same $500 from Antony Gizzi 

which had come into the defendant’s possession by virtue of his employment 

as agent, clerk, or servant of Anthony Gizzi. Count Three charges the defend- 

| ant with grand larceny of the same $500, the property of Anthony Gizzi. 

+ So, you see that he is charged in these counts in these several counts, on 

a single transaction. That is, Gizzi paid him $500, and it is stated or alleged 

in the Information by doing that he has been guilty of obtaining money by false 

pretenses -- grand larceny. | 
I want you to remember the transactions and I will instruct you further on 
that because each transaction is stated in the Indictment to consist of several 


| 
crimes. Keep that in mind, please, as I instruct you further. 


| 

429 In the Indictment of Case 515-58, involving Jacob Bigelow, there were 
v four transactions. The first transaction is involved in Counts One, Two and 
Three. The first transaction. I will tell you what that is now. | 

Count One charges the defendant with obtaining by false pretenses prop- 
erty and money of Jacob Bigelow of the value of $3,176. Count Two charges 
the defendant with grand larceny, which is a separate crime from embezzlement, 
of the same $3,176, property of Jacob Bigelow. Count Three charges that the 
defendant embezzled the same $3,176, property of Jacob Bigelow, which had come 
% into the defendant’s possession by virtue of his employment as lagent, clerk, or 

servant of Jacob Bigelow. | 


The second transaction involved in Counts Four, Five and Six, charges the 
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defendant obtained by false pretenses $324 from Jacob Bigelow. Count Five 
charges the defendant with grand larceny of the same $324, property of Jacob 
Bigelow. Count Six charges that the defendant embezzled the same $324 from 
Jacob Bigelow, which had come into defendant’s possession by virtue of his em- 
ployment as agent, clerk, or servant of Jacob Bigelow. 

430 The third transaction is involved in Counts Seven, Eight and Nine. Count 
Seven charges the defendant obtained by false pretenses $100 from Jacob Big- 
elow. Count Eight charges the defendant with grand larceny of the same $100 
of Jacob Bigelow. Count Nine charges that the defendant embezzled the same 

-$100, property of Jacob Bigelow, which had come into defendant’s possession 
by virtue of his employment as agent, clerk, or servant of Jacob Bigelow. 

You will observe in these charges that I have read to you, all concern the 
single transaction of $100. He is charged with several crimes in several ways. 

The fourth transaction is involved in Counts Ten, Eleven and Twelve. The 
Tenth Count charges that the defendant obtained by false pretenses $107, the 
property of Jacob Bigelow. Count Eleven charges the defendant with grand 
larceny of the same $107, property of Jacob Bigelow. The Twelfth Count charges 
the defendant embezzled the same $107 of Jacob Bigelow which had come into 
the defendant’s possession by virtue of his employment as agent, clerk, or ser- 
vant of Jacob Bigelow. | 

As previously stated the defendant is charged in CountsOne, Four and Seven 
and Ten, of the Bigelow Indictment and Count One of the Gizzi Indictment, with 
the crime of false pretenses. ; 

431 The District of Columbia Code, Title 22, Section 1301, provides, as far as 
pertinent to this case, as follows: 

‘Whoever by any false pretense with intent to defraud, obtains from 
any person anything of value, shall be punished as the law provides.’’. 

The statute simply means this: Whoever, by any false pretense, with in- 
tent to defraud, obtains from any person, anything of value is guilty of the offense. 
The elements of the offense which the Government must prove beyond a 

reasonable doubt are as follows: False pretenses, remember. That the defend- 
ant made a false pretense or false representation to any other person. Two, 


: 
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that the defendant knew at the time he made the false pretense or false repre- 

sentation that the pretense or representation was false. Three, that the false 

pretense or false representation was made with the intent to defraud the person 

to whom it was made. | 

Defrauding simply means obtaining something of value from another by means 
of false representation. : 

Intent to defraud generally cannot be proved directly because there is no 
means of fathoming the operation of the mind of another person. Intent may be 
inferred by the jury from things spoken or things written or things done and all 
the other surrounding circumstances. ! 

432 Intent to defraud may be imputed to a person if the evidence shows he has 
obtained something of value of another by means of false representation knowing- 
ly made with intent to induce the action taken by the other; that the person to 
whom the false pretense or false representation was made relied upon it, and 
that it was actually fraudulent. 

If, as to any of the counts in which the false pretense is charged, you should 
find the Government has failed to prove any one or more of the elements of false 
pretenses as I have just explained to you, then you must find the defendant not 
guilty as to such count or counts. | | 

If, however, you should find as to any of such counts that the government 
has proved each and every one of the elements of false pretenses you must find 
the defendant guilty under such count or counts. | 

The defendant is charged in Counts Two, Five, Eight and Eleven of the 
Bigelow Indictment, and Count Three of the Gizzi Indictment with grand larceny. 
Grand larceny is defined in the District of Columbia Code, as follows: 

‘Whoever shall feloniously take and carry away anything of value 
of the amount or value of $100 or upwards, shall be punished as the 





law provides.’”’ 

7 433 In order for you to find the defendant guilty of grand larceny under the 
‘ counts to which I have just referred, you must find the government has proved 
, beyond a reasonable doubt the following essential elements: 
One, that the defendant took the money; that he took it unlawfully; that he 
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took it with the intent to convert it to his own use; that the money was of the 
value of $100 or more. 

As to the first element, that the defendant took the money, it is sufficient 
if you should find the defendant took any part of the sum described in that count, 
and he must have done some act manifesting his intent to appropriate the money 
permanently to his own purpose. 

. As to the second element, that the defendant took the money unlawfully, 
the money must have been taken without the consent of or against the will of 
_ the owner. 

In many cases of larceny the taking is by force and stealth and without the 
consent of the owner, but there are some cases of larceny where the goods are 
taken with the consent of the owner and such taking may be larceny if the owner’s 
consent is procured by fraud, trick or artifice, the obtainer of such property in- 
tending at the time to feloniously appropriate it to his own use and deprive the 
owner of it. 

As to the third element, that the defendant took the money with intent to 
convert it to his own use, this merely means that he must at the time of taking 

434 have intended to deprive the true owner of it permanently. 

Here again, you deduce the intent if you find the defendant did intend to 
take the money from all the circumstances and nature of his acts. 

As to the fourth element, that the money is of the value of $100 or more, 
there is no dispute that the money involved in these counts is more than $100. 

If, as to any of the counts in which grand larceny is charged, you should 
find the Government has failed to prove any one or more of the elements of 
larceny as I explained to you, then you must find the defendant not guilty as to 
such count or counts. 

If, however, you should find as to any one of such counts the Government 
has proved each and every one of the elements of grand larceny, you must find 
the defendant guilty under such count or counts. 

The defendant is also charged in Counts Three, Six, Nine and Twelve of 
the Bigelow Indictment, and Count Two of the Gizzi Indictment, with embezzle- 

ment. The statute on which these counts are based, insofar as pertinent to your 
inquiry reads: 
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"If any agent, attorney, clerk, or servant of a private person 


or co-partnership, or any officer, attorney, agent, clerk, or servant, 


of any association or incorporated company, shall wrongfully convert 


435 to his own use or fraudulently take, make away with, or secrete with 


intent to convert to his own use, anything of value which shall come 


into his possession or under his care by virtue of his emp 





loyment or 


office, the thing so converted being the property of his master, or 


employer, or that of any other person, co-partnership, association 
or corporation, he shall be deemed guilty of embezzlement and shall 


be punished according to law." 


Generally speaking, embezzlement may be defined as the fraudulent con- 


version of another's property by one to whom it has been entrusted with the 


intent of depriving the owner thereof. 


The intent may be proved directly or it may be inferred from the circum- 
stances of the case as disclosed by the evidence, or it may be inferred from 


the nature of the conversion itself. 





Thus, in the case on trial, in order for you to find the defendant guilty 
of embezzlement under the counts to which I have referred you must find the 


government has proved beyond a reasonable doubt the following elements: 
One, that the defendant was the agent, clerk, or servant of ‘the individual 
in question. I think in this instance here the defendant cannot be found to have 
been the clerk or servant of any individual but if you are convinced by reason 
436 of the evidence in this case that he was the agent, he would come within 


this element. 


' 
! 


That the money alleged to have been taken by him came into his possession 


or custody by virtue of his employment. If you find he was the 


| agent and the 


money came into his possession because he was the agent, that is the meaning 
of the section. Third, that he took the money. That needs no explanation. Four, 





that he did so with intent to convert it to his own use. That needs no explanation. 
It depends on what you ladies and gentlemen of the jury feel about it. Fifth, that 
he did so without the consent of the individual. That needs no explanation. 

If as to any of the counts in which embezzlement is charged you should find 


the Government has failed to prove any one or more of the essential elements 
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which I have enumerated, you must find the defendant not guilty, under such 
count or counts. 

If, however, you find the government has proved as to any such counts all 
of the essential elements I have enumerated then you may find the defendant 
guilty of embezzlement as charged in such count or counts. 

437 In determining whether the defendant had the intent to permanently deprive 
the true owner of the property in connection with the counts charging embezzle- 
ment, grand larceny and false pretenses, you may consider all of the circum- 
stances surrounding the transaction before, at the time of, and after the defend- 
ant got the money. The basic distinction between embezzlement and false pre- 
tenses and larceny is the manner in which the possession was acquired. In em- 
bezzlement a person converts or appropriates to his own use something which 
has lawfully come into his possession or care as agent or employee. Larceny, 
the person converts something which he has acquired unlawfully. In false pre- 
tenses, the possession is obtained through the perpetration of a fraud and not 
only is possession obtained by fraud, but also the owner intends to part with 
his ownership as well. 

Both of these cases involve indictments which contain what might well be 
called companion counts. By companion counts I mean counts that describe the 
same transaction, but allege the commission of different crimes. 

I trust that is clear to you. In the earlier portion of my instructions I told 
you I would later on make clear to you what these transactions were. Let me 
read this again. | 

438 By companion counts are meant counts that describe the same transaction | 
but allege the commission of different crimes. For instance, on the same trans- | 
action you have counts that allege false pretenses, embezzlement, and grand 
larceny. 

In the case of Anthony Gizzi there are three companion counts. The first 
count alleges the crime of false pretenses. The second count alleges the crime 
ot embezzlement. The third count alleges the crime of grand larceny. All are 
on the amount of $500. 

If you find the defendant guilty of any one of these three counts, you must 


| 
| 
177 ! 


find him not guilty of the other two counts pertaining to that particular transac- 
tion. There was one transaction in the Gizzi case: $500. There were several 

in the greater case because there were different transactions at different times. 
The first time there was $3,176; others were $100 and $324 -- whatever it was. 

Now, in the case involving Jacob Bigelow, it involves four transactions, 
comprising twelve counts in all, The four transactions in Counts One, Two, 
Three, Counts Four, Five, Six, Counts Seven, Eight, Nine, Counts Ten, Eleven 
and Twelve. i 

False pretenses is alleged in Counts One, Four, Seven and Ten, each re- 

439 ferring to a different transaction between the defendant and Mr. Bigelow. 
That is because there were different sums of money at different times. 

Counts Two, Five and Eight, and Eleven, each allege grand larceny in the 
respective transactions. ! 

Counts Three, Six, Nine and Twelve, each allege embezzlement in the re- 
spective transactions, because each transaction concerned a sum of money be- 
tween Bigelow and the defendant. I hope you understand that. ; 

In each group of companion counts, therefore, which refer to the same 
transaction, if you find the defendant guilty of any one of the three counts you 
must find him not guilty of the companion counts in the same transaction. 

In other words, you cannot find him guilty of more than one crime where 
more than one crime is complained of. You must find him not guilty because 
if he is guilty of embezzlement he is not guilty of grand larceny or false pre- 

. tenses. If it is false pretenses it is not one of the others because there are 
three separate and distinct crimes. If you find him guilty of one you must find 
him not guilty of the other two. I trust that you understand that! 

You may find the defendant not guilty, however, on all three counts in 
any or all of the transactions. The reason for this instruction will become 
apparent to you upon a consideration of the elements of the crimes as they have 
» 440 been told to you. An element of each of the three crimes is the nature of 
q the defendant’s possession of the property or money. : 
| To summarize, you may find one of the following verdicts as to each 
count as to this defendant. Remember you have two Indictments. There are 


two cases. 
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You may find as to each count the defendant either guilty or not guilty. 
You may find the defendant guilty of either embezzlement, grand larceny, or 
false pretenses, as to each of the transactions, namely, the one transaction 
involving Gizzi and the four transactions involving Bigelow, if you should find 
the Government has proved the elements of either offense. You may not find the 
defendant guilty of more than one offense in the same transaction. I think I ex- 
plained several times what a transaction is. He can only be found guilty of one 
offense and not guilty of the other two; or you may find the defendant not guilty 
of all three counts in any or all transactions. 

You know your verdict must be unanimous. 

I don’t know whether it is necessary or not for me to read you the Indict- 
ments. I think they have been pretty well summarized in the instructions and 
you had them read to you by counsel, but in order to refresh your memory, and 
you will take these to your jury room with you, I will repeat them. 


441 In case No. 515-58, the Grand Jury charges that: ‘On or about September 


26, 1956, within the District of Columbia, Frank A. Gibson, with intent to de- 
fraud, made the following false representation to Jacob N. Bigelow: 

“That he, the said Frank A. Gibson, had an option to purchase land located 
on 19th Street and Bunker Hill Road, N. E., Washington, D.C. described as Par- 
cel 158/55. 

“The aforesaid pretense and representation was material and false, and 
Frank A. Gibson knew that it was material and false; but the said Jacob N. Bige- 
low, believe it to be true, relied upon the false pretense and representation. 

“On or about September 26, 1956, within the District of Columbia, Frank 
A. Gibson, by means of the aforesaid false pretense and representation, and with 
intent to defraud, obtained from the said Jacob N. Bigelow, property and money 
of Jacob N. Bigelow of the value of $3176 that is, money in the amount of $1,176, 
and 2 cashier’s check drawn on the National Bank of Washington, Washington, 
D.C., in the amount of $2,000.” 

That is the First Count. Second Count: 

“That on or about September 26, 1956, within the District of Columbia, 
Frank A. Gibson stole the property of Jacob N. Bigelow of the value of about 


wm 
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442 $3,176, consisting of money in the amount of $1,176 and a cashier’s check 
drawn on the National Bank of Washington, Washington, D. C., in the amount of 
$2 ,000.”” = 

Third Count: Mind you, I want you to keep in mind what a transaction is. 

Third Count: 7 . | 

“On or about September 26, 1956, within the District of Columbia, Frank 
A. Gibson wrongfully converted to his own use and fraudulently took and secreted 
with intent to convert to his own use $1,176 in money and a cashier’s check drawn 
on the National Bank of Washington, Washington, D. C., numbered WL2583, in the 
amount of $2,000, the money and property of Jacob N. Bigelow, which money and 
property had come into the possession and under the care of Frank A. Gibson 





by virtue of his employment as agent, clerk and servant of Jacob N. Bigelow.” 
Fourth Count: 
‘“‘The Grand Jury realleges, and incorporates in this count by reference, all 
of the allegations of the first count of this indictment except those in the last 
paragraph there.’’ 
You can check that yourself in the jury room. | 
443 The Fourth Count goes on further: | 
“On or about November 30, 1956, within the District of Columbia, Frank A. 
Gibson, by means of the aforesaid false pretense and representation, and with 
intent to defraud, obtained from the said Jacob N. Bigelow, property and money of 
the said Jacob N. Bigelow of the value of $324, in money.’’ : 
Note that is another transaction. | 
Fifth Count: | 
‘‘On or about November 30, 1956, within the District of Columbia, Frank A. 
Gibson stole the property of Jacob N. Bigelow of the value of about $324.77 
You see, that is the same transaction charged in a different way. AsI told 
you before, you may find him guilty of one, and if you do you have to find him not 
guilty of the others, or you may find him not guilty of them all. |I trust that is 
clear. Try to concentrate on this. 
‘Sixth Count: | 
‘-That on or about November 30 , 1956, within the District of Columbia, 
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Frank A. Gibson wrongfully converted to his own use and fraudulently took and 
secreted with intent to convert to his own use $324 in money, the property and 
money of Jacob N. Bigelow, which money and property had come into the posses- 
sion and under the care of Frank A. Gibson by reason of his employment as 

444 agent, clerk and servant of Jacob N. Bigelow.’’ 

Another transaction; $324. 

Seventh Count. 

‘On or about September 11, 1957, within the District of Columbia, Frank 
A. Gibson, with intent to defraud, made the following false representation to 
Jacob N. Bigelow: 

‘‘That he, the said Frank A. Gibson, had obtained a permit to build on the 
land located at 19th Street and Bunker Hill Road, Northeast, Washington, D.C., 
described as Parcel 158/55; that the said land had already been paid for and 
that he, Frank A. Gibson, was ready to commence construction of the home on 
said land for Jacob N. Bigelow. 

‘*The aforesaid pretense and representation was material and false and 
Frank A. Gibson knew that it was material and false; but the said Jacob N. Big- 
elow, believing it to be true, relied upon the false pretense and representation. 

‘On or about September 11, 1957, within the District of Columbia, Frank 
A. Gibson, by means of the aforesaid false pretense and representation, and _ 
with intent to defraud, obtained from the said Jacob N. Bigelow $100 in money, 
of the money and property of Jacob N. Bigelow.’’ | 

445 Another transaction. We have the three thousand odd, the three hundred 
odd, and now we have the one hundred. Those are the transactions and there 
are several counts to each one. 

Eighth Count: 

‘‘On or about September 11, 1957, within the District of Columbia, Frank 
A. Gibson stole the property of Jacob N. Bigelow of the value of about $100 con- 
sisting of $100 in money.”’ 

Ninth Count: 

‘On or about September 11, 1957, within the District of Columbia, Frank 
A. Gibson wrongfully converted to his own use and fraudulently took and secreted 
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with intent to convert to his own use $100 in money, the money and property 
of Jacob N. Bigelow, which money and property had come into the possession 
and under the care of Frank A. Gibson, by virtue of his employment as agent, 
clerk and servant of Jacob N. Bigelow.’’ | 
Another count in the same transaction. | 
Tenth Count: | 
‘‘The Grand Jury realleges, and incorporates in this count by reference, 
all allegations in the seventh count of this indictment except those in the last 
paragraph thereof. i 
*‘On or about September 13, 1957, within the District of Columbia, Frank 
446 A. Gibson, by means of the aforesaid false pretense and representation, 
and with intent to defraud, obtained from the said Jacob N. Bigelow $107 in 
| 


money, of the money and property of Jacob N. Bigelow.’’ 
Another transaction. 
Eleventh Count: 
‘On or about September 13, 1957, within the District of Columbia, Frank 
A. Gibson stole the property of Jacob N. Bigelow of the value of | ‘ 107 consist- 
ing of $107 in money.’’ 
You see, those counts relate to that transaction of $107. 
Twelfth Count: | . 
‘On or about September 13, 1957, within the District of Columbia, Frank 
A. Gibson wrongfully converted to his own use and fraudulently took and secreted 
with intent to convert to his own use $107 in money, the money and property of 
Jacob N. Bigelow, which money and property had come into the possession and 
under the care of Frank A. Gibson by virtue of his employment as agent, clerk, 
or servant of Jacob N. Bigelow.’’ | 
Those last counts I read you are all the same transaction: $107. 
Mr. Clerk, may I have the other indictment? This Indictment is signed 
by the District Attorney. | 
447 This is the Indictment in Criminal Docket 516-58; charged with the same 


| 
| 
| 


crimes: False pretenses, embezzlement and grand larceny. 


The Grand Jury charges: | 
: 
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‘‘On or about December 12, 1957, within the District of Columbia, Frank 
A. Gibson, with intent to defraud, made the following false representation to 
Anthony Gizzi: 

‘‘That the said Frank A. Gibson, hereinafter referred to as the defendant, 
had a bona fide power of attorney to represent James P. Ferry, the owner of a 
certain parcel of real estate known as 1720 28th Street, Southeast, more speci- 
fically described as Part of Lots 42 and 813 in Square 5636 in the District of 
Columbia, and that the owner was on his way overseas; that the defendant was 
currently a bona fide and licensed real estate broker for the District of Colum- 
bia; that the defendant as agent for James P. Ferry and by virtue of his power 
of attorney, had authorization to offer for sale the above-mentioned property to 
Anthony Gizzi for the sum of $8,500.00. 

‘‘The aforesaid pretense and representation was material and false, and 
the defendant knew that it was material and false; but the said Anthony Gizzi, 
believing it to be true, relied upon the said false pretense and representation. 


448 ‘On or about”’ that same date ‘‘December 12, 1957, within the District 


of Columbia, the defendant, by means of the aforesaid false pretense and repre- 
sentation, and with intent to defraud, obtained from the said Anthony Gizzi, 
property and money of the value of five hundred dollars; that is, a negotiable 
check aid the proceeds thereof, dated December 12, 1957, drawn on Provident 
Tradesmans Bank and Trust Company, Philadelphia, Pennsylvania, bearing the 
notation, ‘Down payment-purchase 1720 28th Street, S. E. Washington, D. C.,’ 
payable to the order of ‘Frank A. Gibson’. 

Second Count: . 

‘<On or about December 12, 1957, within the District of Columbia,’’ -- 
that is the same date, you will remember --‘‘Frank A. Gibson wrongfully con- 
verted to his own use and fraudulently took and secreted with intent to convert 
to his own use a check dated December 12, 1957, of the value of $500, of the 
money and property of Anthony Gizzi, which money and property had come into 
the possession and under the care of Frank A. Gibson by virtue of his employ- 
ment as agent, clerk and servant of Anthony Gizzi. 

Third Count: 
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“That on or about December 12, 1957, within the District of Columbia, 
449 Frank A. Gibson stole the property of Anthony Gizzi of the value of about 
$500, consisting of a check dated December 12, 1957, of the value of $500.7" 
Signed by Oliver Gasch, Attorney of the United States in ar for the Dis- 
trict of Columbia. 
Remember, as I said before in the beginning, these indictwents I have 
read to you are no indication of guilt. They are merely for the purpose of bring- 
ing the defendant before a Court and Jury. | 
Now, gentlemen, will you approach the bench, please. 
(Thereupon, counsel approached the bench and conferred with the Court 
out of the hearing of the jury as follows:) 
- THE COURT: Are you both satisfied with the instructions 2 
R. HANTMAN: The Government is satisfied, Your Honor. 
MR. SHERRY: There are two things, Your Honor. | 
THE COURT: Have you got them down solI can read them 2 
MR. SHERRY: The first is very simple. In your enumeration of the ele- 
ments of false pretenses you did not enumerate the element that the pretense © 
-- false cagiie has to -- that is, about a material fact. : 
R. HANTMAN: I think you did, Your Honor. 
450 THE COURT: I don’t know. I will see. That is false satel 
MR. SHERRY: Yes, sir. 
THE COURT: (After a pause.) Here we are. (Pause.) Yes, that is taken 
from Robinson versus United States in this Court. 
MR. HANTMAN: I think the Indictments themselves clearly establish the 
materiality. ! 
THE COURT: The materiality is self-evident. I deny that prayer. What 





is the other one ? | 
MR. SHERRY: With respect to your comment that, during the charge on 
embezzlement, that here the defendant could not have been the clerk or servant 
but may have been the agent. In view of the fact that you made that comment and 
in view of the argument of the District Attorney with respect to the signature and 
agent on the real estate sales contract -- if you recall it -- ! 














THE COURT: I recall it. 
MR. SHERRY: I think since it is more or less the duty of the Court to 
construe a contract, the meaning of words in a contract, I think the Court ought 





to instruct the jury on the meaning of that word agent; that agent is not as the 
District Attorney suggested. ' 

THE COURT: I think we have agent here. An agent is one who acts for 
another. 

451 MR. HANTMAN: I would object to such an instruction. I think an interpreta- 
tion of the word ‘‘agent’’ after the signature of Gibson is for the jury to determine. 

THE COURT: I think it is. You argued that too. 

MR. HANTMAN: Yes, sir. 

THE COURT: I will deny that too. 

x* ~*~ * &© * * * * 
452 THE COURT: Ladies and gentlemen, this morning you sent me a note, 
reading as follows: 
‘‘Please furnish us with a book or paper listing the essentials of 

grand larceny, embezzlement, and false pretenses.’’ 

I immediately got in touch with the District Attorney and Mr. Sherry, rep- 
resenting the defendant, and they have agreed that I may read for you the statutes 
governing these crimes together with pages concerning the elements of embezzle- 
ment, grand larceny, and false pretenses. | 

They have agreed I may hand you -- how many copies of these did you 
make ? . 

MR. HANTMAN: We made several, Your Honor. 7 ! 

THE COURT: I have an original and a copy. Have you more? 

453 MR. HANTMAN: I believe you have more than an original there, Your 


Honor. | 
THE COURT: Well, if I have they will be given to you, ladies and gentle- ; 

men of the jury, by agreement of counsel and you may take them into the Jury . 

Room with you. However, I will read them here first, and I think probably that » 


may answer the question you propounded to me, or the request that you made. ) 
The statute on embezzlement shown in the District Code, reads as follows: . 
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‘If any agent, attorney, clerk, or servant of a private person or co-partner- 
ship, or any officer, attorney, agent, clerk, or servant, of any association or 
incorporated company, shall wrongfully convert to his own use or fraudulently 
take, make away with, or secrete with intent to convert to his own use, anything 
of value which shall come into his possession or under his care by virtue of his 
employment or office, whether the thing so converted be the property of his master 
or employer, or that of any other person, co-partnership, association, or corpora- 
tion, he shall be deemed guilty of embezzlement and shall be punished according to 
law.?? ? 

If you remember, in discussing this particular statute pitted enseidivas: I men- 
tioned, of course, the defendant, under the evidence here, could not be considered 
the attorney, or clerk, or servant of a private person; but he might be considered 

454 the agent of the person alleged to have been defrauded or the agent of some- 
body else. 

You remember the testimony with respect to that. You vetnoniber the argu- 
ments given by counsel with respect to that. SoI assume there jis no more ex- 
planation needed. | 

Now, the instruction that you will take with you concerning the elements of 
embezzlement I will read and you will take it to your Jury Room with you, so you 
will have it before you. ! 

The elements of the offense of embezzlement are as follows: One, that the 
defendant receives into his possession or under his care, a thing of value by 
virtue of his employment as agent, clerk or servant. AsI told you, if he is to 
be considered the agent of the complaining witness it must be agent. He wasn’t 
his clerk and he wasn’t his servant, of anyone. : 

Two: That the defendant converts the thing of value to his own use, or he 
takes, makes away with or secretes it with intent to convert it to his own use. 

Now, grand larceny is definined in the District of Columbia Code as follows: 

‘Whoever shall feloniously take and carry away anything of value of the 
amount or value of $100 or upwards, shall be punished as the law provides.’’. 

455 Now, the elements of that are as follows: That the defendant did ‘‘felon- 


| 
iously take and carry away.’’ Those are in quotation marks in the words of the 
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statute I have just read to you. Anything of value of the amount of $100 or 
upwards. Which means that the property must have been taken unlawfully from 
the possession of another with a fraudulent intent to permanently deprive the 


individual of his ownership therein. 

Two: The taking of the property must be accompanied with the intent to 
steal it. The intent of the taker is to appropriate the stolen property to a use 
inconsistent with the property rights of the person from whom it is taken. 

Three: That the value of the property stolen is $100 or upwards. 

I gave you all of these this morning, ladies and gentlemen of the jury, 
but I don’t blame you much for not being able to keep them all in your memory 


because my instructions were long. 

False pretenses. The District of Columbia Code provides in its pertinent 
part -- that is, the only part that has reference in this case. 

‘Whoever, by false pretenses with intent to defraud obtains from any 
person anything of value, shall be punished as the law provides.”’ 

456 These are the elements of that, which I gave you this morning, but as I 
said before, you cant hold everything in your mind. 

The elements of the offense of false pretenses are as follows: 

One: That the defendant made a false pretense or false representation 
to another person. 

Two: That the defendant knew it to be false at the time he made the pre- 
tense or representation. 

Three: That it was made with intent to defraud the person to whom it was 
made. 

Defrauding simply means taking something of value from another by means 
of false representation. 

Intent to defraud generally cannot be proved directly because there is no 
means of fathoming the operation of the mind of another person. Intent may be 
inferred by the jury from things spoken, things written, things done, and all the 
other circumstances. 

Intent to defraud may be imputed to a person if the evidence shows he had 
obtained something of value from another by means of false representations know- 
ingly made, with intent to induce the action taken by the others. 
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Four: That the person to whom the false pretenses was made relied upon 
it. | 
Five: That the person was actually defrauded. | 
| 457 Now, I trust, ladies and gentlemen of the jury, this gives you the informa- 
tion concerning which you sent the note to the Court this morning. 
You will now be taken by the Marshal to the Jury Room together with copies 
of these elements of the three different crimes, involved in the indictments. 
MR. SHERRY: Your Honor, may we approach the bench? | 
THE COURT: You may. ! 
(Thereupon, counsel approached the bench and conferred with the Court 
out of the hearing of the jury as follows:) 
MR. SHERRY: I want to renew my objection to the false pretense charge. 
THE COURT: For the same reason? ‘ ! 
MR. SHERRY: Same reason, regarding materiality. 
THE COURT: Same ruling. 


ok * * *©* * *©* *X* 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ! 
| 


UNITED STATES : i 
we : Criminal No. 516-58 
- : Charge FALSE PRETENSES; 
FRANK A. GIBSON, Defendant : GRAND LARCENY; 


EMBEZZLEMENT 
On this 26th day of September, 1958, came the parties as aforesaid, in 
manner as aforesaid, and the same jury as aforesaid, in this cause, the hear- 
ing of which was respited yesterday; whereupon the jury returns into Court 
and upon their oath say that the defendant is guilty on Count 1 of the indict- 
ment and not guilty on Counts 2 and 3 of the indictment. | 
The case is referred to the Probation Officer of the Court and the defend- 


ant is remanded to the District of Columbia Jail. | 
| 


Present: By direction of | 
United States Attorney Joseph R. Jackson : 
By Alfred Hantman Presiding Judge Criminal Court #2 


Assistant United States Attorney 
| 
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R. C. Gore HARRY M. HULL, Clerk 
Official Reporter By /s/ Alan B. David 
Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ; 
- : Criminal No. 515-58 
‘ : Charge FALSE PRETENSES; 
FRANK A. GIBSON, Defendant : GRAND LARCENY; 
EMBEZZLEMENT 


On this 26th day of September, 1958, came the parties as aforesaid, in 
manner as aforesaid, and the same jury as aforesaid in this cause, the hear- 
ing of which was respited yesterday; where- the jury returns into Court and 
upon their oath say that the defendant is guilty on Counts 3, 6, and 10 of the 
indictment, and not guilty on Counts 1, 2, 4, 5, 7, 8, 9, 11 and 12 of the indict- 
ment. 

The case is referred to the Probation Officer of the Court and the de- 
fendant is remanded to the District of Columbia Jail. 


Present: By direction of 
United States Attorney Joseph R. Jackson 

Presiding Judge Criminal Court #o 
By Alfred Hantman Presiding Judge Criminal Cour 
Assistant United States Attorney HARRY M. HULL, Clerk 
R. C. Gore By 
Official Reporter Deputy Clerk 


/Filed October 2, 19587 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


United States : 
Frank A. Gibson ; 


MOTION FOR JUDGMENT OF ACQUITTAL N.O.V. 
OR, IN THE ALTERNATIVE, FOR A NEW TRIAL 


Defendant, by his attorney, moves the Court to set aside the verdict and 
enter a judgment of acquittal, or in the alternative, for a new trial, on the 
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following grounds, as more fully set forth in the accompanying Points and 


Authorities: 


| 


1, The verdict is contrary to the law and the evidence. 
2. The Court erred in instructing the jury. 
3. And for such further reasons as may appear at the a hereof. 


Copy received, October 2, 1958 /s/ Daniell. Sherry 
/s/ Oliver Gasch Daniel I. Sherry 
United States Attorney 1413 K. Street NW 


Washington 5, D.C. ! 


By Attorney for Defendant 





POINTS AND AUTHORITIES IN SUPPORT OF | 
DEFENDANT’S MOTION FOR JUDGMENT N.O.V. ETC. 


1. It is not disputed that the Bigelows paid to the defendant the sums of 
$3,176.00 and $324.00 mentioned in the Third Count and Sixth Count respectively 
as the down payment under the construction contract introduced! into evidence by 
the government. The relationship between the Bigelows and the defendant was 
clearly one of owner and independent contractor with respect to these funds. The 
defendant was not an ‘‘agent, clerk or servant’’ of the Bigelows, and convictions 
on charges of embezzlement are contrary to the law and the evidence. 

2. The Bigelows paid to the defendant the sum of $107.00 ‘mentioned in 
the Tenth Count for him to transmit on their behalf to Frank C.' Hylton as the 
balance due by the Bigelows to Lesco Homes for plans. The defendant received 
mere custody of the money as the agent of the Bigelows, and a conviction ona 
charge of false pretenses is contrary to the law and the evidence. 

3, The Court erred in refusing to instruct the jury that a representation, 
in order to constitute a false pretense, must be of a material fact. Common- 
wealth v. Stevenson, 127 Mass. 446, 448. | 


/s/ Daniell. Sherry | 
Daniel I. Sherry 
Attorney for Defendant 


1413 K. Street NW 
Washington 5, D.C, 
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/Filed October 8, 1958/ 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA : 
Ve Criminal Case Nos. 515, 516-58 
FRANK A. GIBSON 


POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANT’S 
MOTION FOR JUDGMENT OF ACQUITTAL OR IN THE 
ALTERNATIVE FOR A NEW TRIAL 


I. Errors Complained Of By The Defendant Were Questions Of Fact For The 
jury. 


The relationship of the defendant to each of the complaining witnesses in 
the above-captioned cases, it is submitted were questions of fact for the jury 
to be resolved upon proper instruction by the Court. Even if the Court were 
to adopt the defendant’s theory with respect to the existence of a ‘fiduciary 
relationship’? between himself and the witness Anthony Gizzi and that the de- 
fendant had ‘‘mere custody of the deposit,’’ still this would not bar a prosecu- 
tion for and conviction of the crime of false pretenses, since absolute title to 
any chattel is not a requisite to conviction for such offense. Whitmore v. State, 
238 Wis. 79, 298 N.W. 194. . 

With respect to the conviction of the defendant on the tenth count of the 
indictment in Criminal Case No. 515-58, the Government does not recall any 
evidence which indicated that the individual Frank C. Hytton was present at the 
time, or that the money received by the defendant under such count was ever 
turned over to such a named person. Further, it is submitted that the transac- 
tion in all its aspects was a question of fact for the jury and properly decided 
by them. 

Il. The Court Did Not Err In Its Instructions On The Law. 

The defendant complains that with respect to the crime of false pretenses, 
the Court failed to instruct the jury on the question of materiality as an element 
of the crime of false pretenses. This precise point was raised by the appellant 
in the case of Nelson v. United States, 227 F 2d. 21, 23 (1955) and decided adverse- 
ly to him. 

CONCLUSION 


4) 
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| 
For the foregoing reasons, and for such other reasons as may be urged 
at the time of argument, the defendant’s motion for judgement of acquittal 
N.O.V. or in the alternative for a new trial should be denied. 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Alfred Hantman 
ALFRED HANTMAN | 
Assistant United States Attorney 


CERTIFICATE OF SERVICE 

I hereby certify that I have caused to be mailed a copy of the foregoing 
to Daniel I. Sherry, Esq., 1413 K. Street, N. W., Washington 5, D. C., attorney 
for defendant, this 8th day of October, 1958. 


/s/ Alfred Hantman | 
ALFRED HANTMAN | 
Assistant United States Attorney 


| 
| 
' 
| 
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' EXCERPTS FROM HEARING ON MOTION | 
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464 Friday, October 10, 1958 


* * * * *£ & * & 
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465 PROCEEDINGS | 


oa — SD | 


THE COURT: Mr. Sherry, we will hear your motion. 
MR. SHERRY: The defendant is on his way out. | 
THE COURT: I thought he was here. | 
(The defendant was escorted into the court room) | 
MR. SHERRY: In addition to the matters raised in the written motion, 
Your Honor, something was called to my attention by the District Attorney 
on Wednesday. Namely, that the witness Jacquelin Keeler, who is the representa- 
tive of the mortgage company in Virginia, contacted him and she found in her — 
file a letter from Mr. Gizzi, a portion of which she supplied me with a copy of, 
in which he states that -- well, the second paragraph. | 
THE COURT: Just let me know what it is in substance. | 
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MR. SHERRY: All right. The substance of the letter first, is that Gizzi 
and his father were in partnership in the apartment house investment business, 
and second, the most important part, relating to her testimony is: ‘I don’t 
know whether Mr. Gibson mentioned it to you, but we planned on investing a 
substantial amount of capital in renovating the above-captioned property.’’ 

She called this to Mr. Hantman’s attention and my attention for the reason 
that she had no recollection of this at the time she testified. She was asked 
whether or not Mr. Gizzi had given her any information regarding renovation 

466 and she said she didn’t recall; she thought only Mr. Gibson had given her 
that information. I feel in that case, at least, this letter becomes material . 
evidence and this is certainly in the guise of newly discovered evidence. 

I wish to thank the District Attorney for calling it to my attention. 

THE COURT: What have you to say, Mr. Hantman? 

MR. HANTMAN: Your Honor, as Mr. Sherry indicated Miss Keeler called 
me last Wednesday and was very apologetic, saying she went to her files and found 
this letter. She didn’t know what effect it would have but she thought I ought to 
know. I, of course, immediately notified Mr. Sherry of the existence of the letter 
and its contents. 

The Government, however, feels this way about the letter, if Your Honor 
please. Your Honor may recall that Mr. Sherry asked the witness -- 

| THE COURT: Suppose she did testify to everything on the stand that she 
said in the letter. 

MR. HANTMAN: The Government’s position would be, Your Honor, that 
it would have no material effect on the verdict of the jury, and, therefore, should 
have no effect with respect to the verdict that was rendered in this case. 

THE COURT: I agree with you. The motion is denied. 

MR. SHERRY: To return to the motion as presented in the written motion. 

467 THE COURT: All right. 

MR. SHERRY: First, with respect, Your Honor, to the Gizzi case, I think 
that in this case, as I expressed in my motion it is clear that Mr. Gibson received 
this $500 deposit as an escrow agent. As such he was in a fiduciary relationship 
to Mr. Gizzi. In an agency relationship he had only custody of this property. This 


was embezzlement, not false pretenses. 
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The government, when it does not choose to elect after the facts are in in 





a case, I feel puts itself in a position of jeopardy because we may have circum- 


stances just such as this. | 

We may have a person found guilty of a misrepresentation charge, of a 
false pretense charge, when the facts clearly indicate it is an embezzlement 
charge he should have been found guilty of. I feel this is the circumstance in 
the Gizzi case. That this was embezzlement, if anything, and not false pre- 
tenses, as the jury found, and there is no question of fact involved, but as a 
matter of law, the delivery of the deposit was not delivery of the money to the 
defendant for his own use; it was not delivery of the money so as to deprive the 
deliverer, Mr. Gizzi, of actual ownership of the money but merely custody of 
the money. ! 

This crime, following Your Honor’s own instructions and definitions of 
the crime, would have to be embezzlement and could not be false pretenses. 
468 With regard to the other Indictment, on the first two counts of which Mr. 

Gibson was found guilty were embezzlement counts. These counts related to the 
down-payment on the construction contract, as Your Honor will recall. The 
thirty-one hundred and some odd dollars, and the $324 balance. In that case 
clearly the relationship between the Bigelows and Mr. Gibson was that of con- 
tractor and house owner. This was an aim’s length transaction. This money 
was paid to Mr. Gibson, not in any fiduciary or agency relationship , but this" 
money was paid to Mr. Gibson as the down-payment, part payment to him on 
the contract; the Bigelows divested themselves of all interest in the money the 
same as if they paid for a bottle of milk. The fact that they never got delivery 
of the bottle of milk may have permitted a finding of guilty on the ground of 
false pretenses. Here again the Government failed to make an election and left 
it to the jury. ! 
I think, in spite of the exemplary instructions the Court gaye, that so far 
as these two counts are concerned, they could not be embezzlement; it could 





only be false pretenses. ! 
So far as the Third Count in that Indictment, of which the defendant was 
found guilty, he was found guilty on false pretenses relating to the $107, which 


' 
| 
! 
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was the balance of the deposit for the plans on the prefabricated house. 

469 When you consider that $100 had been paid to Mr. Gibson in the presence 
of Frank C. Hilton, who signed that $100 receipt -- he was the salesman for 
Lesco Homes -- and Mr. Gibson gave the $100, right in the presence of Mr. 
Bigelow, as Mr. Bigelow testified, to Mr. Hilton, and that on the receipt it 
shows a balance of $107 payable to the Lesco Homes, when this $107 was 
given to Mr. Gibson it was given to Mr. Cibson in an agency relationship. It 
was not money for Mr. Gibson; it was money for Lesco Homes and Frank C. 
Hilton because of the nature of the custody that Mr. Gibson had over this $107. 
This could only have been embezzlement. This was not false pretenses. This 
again -- I feel if the motion is granted it would be the result of the jeopardy 
the Government puts itself in when it fails to elect in a case like this. 

My other point is that the charge with respect to false pretenses should 
have included the materiality factor throughout and it was raised in the objec- 
tion to the charge. 

I feel that whatever the basic feelings of the Court are with respect to 
this defendant, as a matter of sound judicial procedure, even though this defend- 
ant may be guilty of some crime, he is not guilty of the crimes of which he was 
found guilty. 

This was, I feel, the result of the complicated nature of this case. The 
Court, in its charge, certainly attempted to clarify this. The Government chose 

470 not to elect and the Government, in this adversary case, has to stand by 
its decision. I think the Government should be, in a case such as this, unfor- 
tunately, perhaps, may be penalized by its decision not to elect but the sound 
application of the law to the clear facts in the case shows that the $500 could 


only be the subject of embezzlement conviction; that the two payments on the 
down-payment on the real estate contract could only be the subject of a false 
pretenses conviction; and that the $107 paid under this -- in which Mr. Gibson 
was merely supposed to be the channel, could only be the basis of an embezzle- 


ment conviction. 


Thank you. 
' THE COURT: Mr. Hantman. 
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MR. HANTMAN: If your Honor please, I think the law is amply clear that 
neither the Court nor a jury is bound to follow the defendant’s theory of a case 


with respect to charges against him. 
I submit that the Court is only bound to instruct the jury on the evidence 


as it develops in the course of the trial. | 

I say further to Your Honor that absolute title to a chattel where false 
pretenses are involved, is not requisite to a conviction for such an offense. I 
merely care to call Your Honor’s attention to our own statute concerning that 
offense which says, and I quote the statute concerning false pretenses: 

‘Whoever, by any false representation obtains from another anything of 
value shall be punished.’’ : 

It says nothing about title whatsoever. I submit to Your Honor on the basis 
of the evidence adduced, on the basis of the wording of the statute, in considera- 
tion of the law as we know it to exist with respect to the crime of false pretenses, 
that Mr. Sherry’s position on behalf of his client is not legally tenable. 

With respect to the $107 transaction, the Government knows of no evidence 
which in any way indicates that a third party was ever present. The record, I 
believe, indicates that Mr. Gibson got that money. Whether he ever intended to 
turn it over to a third party neither Your Honor, the Court, nor Mr. Sherry or 
myself at this point know if that even ever took place. i 

With respect to the Court’s failure to charge on the element of materiality, 
the Government’s position is that materiality is not one of the elements here of 
the offense and Your Honor was not bound to charge on it. | 

As I cited in my points and authorities, we have a case decided in this 
very jurisdiction squarely on that point and decided adversely to the contention 
raised by Mr. Sherry. | 

For those reasons, I respectfully submit to Your Honor that the defendant’s 
motion for a new trial and judgment NOV should be denied. 

THE COURT: Motion denied. 


*x* * *£ & © &© K€ * 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ° Criminal No. 515-58 


Vs. bs 
3 Charge False Pretenses; Embezzlement; 
FRANK A. GIBSON, Defendant : Grand Larceny 


On this 10th day of October, 1958, came the attorney of the United States 
and the defendant in proper person and by counsel, Daniel I. Sherry, Esquire; 
whereupon, the motion of the defendant for judgment of acquittal non obstante 
veredicto or in the alternative, for a new trial, coming on to be heard; after 
arguments of counsel, is by the Court denied; whereupon, the oral motion of 
the defendant for a new trial on the grounds of newly discovered evidence, 
coming on to be heard, after arguments of counsel, is by the Court denied. 

The defendant is remanded to the District Jail. 


Present: By direction of 
United States Attorney JOSE PH R. JACKSON 


By Alfred Hantman Presiding Judge Criminal Court # Five 


Assistant United States Attorney HARRY M. HULL, Clerk 


Russell Walker By _ (illegible) 
Official Reporter Deputy Cler 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America : 
v. : No. 516-58 


Frank A. Gibson : 
JUDGMENT AND COMMITMENT 

On this 3ist day of October, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, Daniel Sherry, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of False Pretenses as charged 
in count one and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to the 
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contrary being shown or appearing to the Court. 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody 


of the Attorney General or his authorized representative for imprisonment 





for a period of , | 
One (1) year to Three (3) years, to run concurrently with sentence im- 


posed in Criminal Case No. 515-58. © | 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. | 


(legible) 
United States District Judge 


/Filed November 5, 1958/7 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
United States of America : 
¥; ‘ No. 515-58 
Frank A. Gibson : 





JUDGMENT AND COMMITMENT ! 

On this 31st day of October, 1958 came the attorney for the government 
and the defendant appeared in person and by counsel, Daniel Sherry, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of Embezzlement and False 
Pretenses as charged in counts 3, 6, and 10 and the court having asked the 
defendant whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of ! 

Two (2) years to Eight (8) years on counts three and six, One (1) year 
to Three (3) years on count ten, said sentence to run by the counts concurrently, 


| 
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and to run concurrently with sentence imposed in Criminal Cases No. 146-54 
and 147-54. ; 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ JOSEPH R. JACKSON 
United States District Judge 


/Filed October 31, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA : 
vs. : Criminal No. 516-58 
FRANK A. GIBSON : 
NOTICE OF APPEAL 

Name and address of appellant: Frank A. Gibson, D.C. Jail; Name and address 
of appellant’s attorney: Daniell. Sherry, 1413 K. Street, N. W., Washington 5, 
D. C.; Offense: False Pretenses. Concise statement of judgment or order, 
giving date, and any sentence: October 31, 1958, 1-3 yrs. JACKSON, J. Con- 
current with CR 515-58. Name of institution where now confined, if not on bail. 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the above-stated judgment. 


/s/ Frank A. Gibson 
Appellant 


/s/ Daniell. Sherry 
Date: 10/31/58 Attorney for Appellant 
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NOTICE OF APPEAL | 
Name and address of appellant: Frank A. Gibson, D.C. Jail; Name and address 
of appellants attorney: Daniel I. Sherry, 1413 K. Street, N. W., Washington 5, 
D. C.; Offense: Embezzlement and False Pretenses. Concise statement of judg- 
ment or order, giving date, and any sentence: Oct. 31, 1958 - JACKSON, J. 
Count 3, Embezzlement, 2-8 yrs, Count 6, Embezzlement, 2-8 yrs., Count 10, 
False Pretenses, 1-3 yrs., CONCURRENT. Concurrent with CR 516-58. 
Name of institution where now confined, if not on bail: D. C. Jail. 
I, the above-named appellant, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the above-stated judgment. 
/s/ Frank A.Gibson _ 
Appellant 


Date: 10-31-58 /s/ Daniel I. Sherry 
Attorney for Appellant. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 


1. Where the record disclosures that the court properly 
instructed the jury within the language of the statute and 
there was sufficient evidence to sustain the verdict of the 
jury, should the court grant a motion for judgment not- 
withstanding the verdict merely because the appellant sug- 
gests the facts were susceptible of a different interpreta- 
tion? 

2. Where the trial court has instructed the jury in the 
language of the statute, is the court required to define 
the word ‘‘agent’’? where the facts in the case and the 
language of the statute employ said word in its ‘‘everyday”’ 
connotation? 

3. Did the court err in refusing to grant a motion for a 
new trial based on newly discovered evidence where the 
subject matter of the motion was adduced during trial and 
the effect of such evidence would be merely cumulative? 





Counterstatement of the case 
Statutes Involved 
Summary of Argument 


Argument: 


I. There Was Sufficient Evidence To Warrant The Jury 
To Find Appellant Guilty of False Pretenses .... 

II. The Facts Clearly Disclose That The Appellant's Ac tions 
Were Within The Purview Of 22 U.S.C. 1202 i. e., Em- 
bezzlement 

. The Court Properly Instructed The Jury On The Elements 
Of the Crime Of False Pretenses 

. The Court Properly Instructed The Jury Within The 
Terms Of The Applicable Statutes And Had No Duty 
To Further Amplify The Terms Contained Therein ... 

7, The Court Properly Denied Appellant’s Motion For a 
New Trial Based On New Evidence 

. If There Is Sufficient Evidence To Support The Verdict 
In Counts Three And Six Of Criminal No. 515-58, The 
Judgment Must Be Sustained 

Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 14,845, 14,846 
Frank A. Grsson, APPELLANT, 
v. 


Unirep Srates oF AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 19, 1958 appellant was indicted in Criminal Nos. 
515 and 516-58 with fifteen counts in violation of Title 22, 
D.C.C. 1202, 1301 and 2201 (J.A. 6, 7). More specifically, 
in Criminal No. 515-56, appellant was charged in counts one, 
four, seven and ten with violation of 22 D.C.C. 1301 (false 
pretenses) ; in counts two, five, eight and eleven with vio- 
lation of 22 D.C.C. 2201 (grand larceny); and in counts 
three, six, nine and twelve with violation of 22 D.C.C. 1202 
(embezzlement) (J-A. 9, 10, 11). In Criminal No. 516-58 
appellant was charged in count one with violation of 22 
D.C.C. 1301 (false pretenses) ; in count two with violation 
of 22 D.C.C. 1202 (embezzlement) ; and in count three with 
violation of 22 D.C.C. 2201 (grand larceny) (J.A. 7, 8). 

The cases were consolidated for trial and on September 
26, 1958, appellant was found guilty by a jury on counts 


(1) 
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three, six and ten in Criminal No. 515-58 and count one 
in Criminal No. 516-58. The appellant was found not 
cuilty on the remaining counts. A motion for a new trial 
and a motion for judgment notwithstanding the verdict 
were denied on October 6, 1958 (J.A. 196). 

Thereafter on October 31, 1958, the appellant was sen- 
tenced to the following concurrent terms of imprisonment: 
In Criminal No. 515-58, two to eight years on counts three 
and six; one to three years on count ten; in Criminal No. 
516-58, one to three years on count one. These sentences 
are to run concurrently with the sentences imposed in Crim- 
inal Nos. 146 and 147-54. An application for leave to pro- 
ceed on appeal in forma pauperis was granted by the trial 
court on October 31, 1958 and this appeal follows (J.A. 6). 

In November of 1957, Anthony Gizzi, the complainant in 
Criminal No. 516-58, contacted appellant by telephone and 
discussed purchasing property located at 1720-28th Street, 
S. E. Gizzi made an offer of $8,000, based on his ability 
to obtain a $7,500 mortgage. Appellant informed him that 
he would advise him as to whether the owner would accept 
the offer (J.A. 14). One or two days thereafter appellant 
telephoned Gizzi and told him the owner of the property 
was in his office; that he was extremely anxious to sell as 
he was going overseas, and aked if Gizzi would increase 
the offer a little. Mr. Gizzi refused to do so and the con- 
versation terminated (J.A. 15). A few hours later ap- 
pellant called Gizzi and stated if the latter was still in- 
terested in the property at $8,000 he should come to his 
office with his wife with a $500 deposit and sign a contract 
of sale (J.A. 15). 

On December 12, 1957 the complainant Gizzi and his 
wife went to appellant’s office and signed a contract (J.A. 
16). Mr. Gizzi questioned as to how the sale could be 
consummated when the owner was not present and ap- 
pellant replied they need not worry about that; that he 
had a bona fide power of attorney to represent the owner 
(J.A. 15). He did not, however, show him the power of 
attorney. Appellant further represented that he was a 
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bona fide licensed real estate broker in the District of 
Columbia, Virginia and Maryland (J.A. 15). There was 
added to the contract at that time a contingent clause 
stating that if the property could not be financed the de- 
posit money would be returned to the prospective pur- 
chaser (J.A. 16). It was Gizzi’s understanding both from 
the written contract and from conversation with appel- 
lant that the deposit money on this sale was to be held in 
escrow by appellant (J.A. 17) until settlement (J.A. 317). 

Paragraph 14 of the contract specified, ‘‘The entire de- 
posit money shall be held by the agent until settlement 
hereunder is made or until the deposit is forfeited .. .”’ 
(J.A. 18). 

The complainant gave appellant a check for $500 as 
down payment as provided in the contract sale (J.A. 16). 
This check was cashed on December 18, 1957, and was en- 
dorsed by Mr. Frank A. Gibson and Mary K. Parker 
(J.A. 18). 

During negotiations prior to executing the contract Mr. 
Gibson represented to the complainant and his wife that 
he had a bona fide power of attorney to represent Mr. 
Ferry the owner and that he had an exclusive contract to 
handle the sale of property. He signed the contract for 
the owner as agent (J.A. 19). On the day following the 
signing of the contract, appellant informed Gizzi that the 
contract had been accepted by the owner and that proceed- 
ings had been initiated with the Lawyers Title Company 
to have the title searched. Appellant stated this proce- 
dure would take about six weeks before they would hear 
from the title company (J.A. 19). 

Thereafter, Gizzi contacted appellant on several occa- 
sions to determine the progress of the title search and on 
the last occasion was informed that the mortgage com- 
pany refused the mortgage that was currently held by 
Acacia Mortgage Company (J.A. 20). Gibson stated, how- 
ever, that he was going to contact other mortgage com- 
panies if Gizzi would allow him more time. 

Appellant later informed Gizzi that the Marbury Stamp 
Company had expressed interest in the mortgage and it 
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appeared they were going to accept it (J.A. 20). The ap- 
pellant requested Gizzi to submit to him a financial state- 
ment in order that he might forward it to the Marbury 
Stamp Company, but Gizzi informed him that he would 
rather send it directly to the Marbury Stamp Company 
(J.A. 20). Appellant referred him to a Mrs. Keeler of 
the Marbury Stamp Company. She instructed Gizzi as 
to the! necessary information to provide on the financial 
statement, requested him to mail it to her and stated she 
would determine if the mortgage was accepted in about 
10 days. He was later informed by Mrs. Keeler that his 
credit had been approved and the loan was ready. She 
stated, however, that she was waiting for some documents 
from Mr. Gibson that were still forthcoming. Mrs. Keeler 
was originally contacted by Mr. Gibson who stated he was 
attempting to obtain a mortgage loan on the property lo- 
cated at 1720 28th Street. She informed appellant that 
she would need a financial check on the purchaser and if 
there was going to be remodeling on the property she 
wanted plans, specifications and breakdowns of the cost 
of reconstruction (J.A. 82). After she received a finan- 
cial statement from Mr. Gizzi, she contacted Gibson and 
requested him to provide the necessary information rela- 
tive to the building renovation costs. He promised to 
furnish this but never forwarded it (J.A. 33). 

Mrs. Margaret Gizzi, the wife of the complainant, testi- 
fied substantially the same as her husband (J.A. 37, 38). 

Mr. James P. Ferry, the owner of the property at 1720 
28th Street, S.E. at the time of the transaction between 
Mr. Gibson and Mr. Gizzi, contacted appellant pursuant 
to an advertisement he had received in the mail. He in- 
quired if Gibson would be interested in purchasing the 
property and doing the necessary renovation work thereon 
(J.A. 45). Appellant indicated he did not have available 
cash to purchase the property, but since he was in the re- 
modeling business he thought perhaps he could find a part- 
ner (J.A. 46). The record discloses the property during 
this period was under brokerage with the John L. Shelton 
Real Estate Company in Southeast (J.A. 46). Mr. Ferry 
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never gave appellant power of attorney to sell the property, 
nor did he ever give him a written listing of sale of this 
property (J.A. 48). 

On the second or third Friday of January 1958, over 
a month after the contract had been executed, Mr. Ferry 
called appellant and learned of the existence of the con- 
tract which appellant had entered into with Gizzi (J.A. 
46). Ferry at this time informed appellant that he had 
given the Shelton Real Estate Company an exclusive list- 
ing for sale of the property. A few days thereafter he 
visited Mr. Gibson’s office and reviewed the contract signed 
by Mr. Gizzi and discovered Gibson had received a $500 
deposit which he was to hold and that he had signed the 
contract as agent for the seller. Ferry inquired of appel- 
lant by what authority he had signed the contract as agent 
and Gibson replied that he knew that Ferry was very anx- 
ious to dispose of the property and he took it upon his 
own to sign for him (J.A. 48). Appellant told Ferry that 
the contract and deposit were deposited with the title 
company and the title was in the process of being searched 
(J.A. 48). Mr. Ferry, after reviewing the contract, wrote 
on the reverse side thereof a statement to the effect that 
upon consummation of this transaction he agreed to pay 
Frank A. Gibson the sum of $150. He then dated it and 
signed his name (J.A. 49). Ultimately the property was 
sold through the office of John L. Shelton to a Mr. Payne 
(J.A. 50). At no time did the complainant Gizzi re- 
ceive title to the property nor was his $500 returned. Dur- 
ing trial, it was stipulated by respective counsel that at 
no time was Mr. Gibson a licensed real estate broker in 
the District of Columbia. 

In September of 1956, Jacob N. Bigelow went to appel- 
lant’s office at 2133 Pennsylvania Avenue, N.W. and in- 
formed appellant he was in the market to have a house 
constructed on the northwest corner of Bunker Hill Road 
and Nineteenth Street, N.E. (J.A. 54). Bigelow stated at 
that time, he did not know whether or not the lot was for 
sale. The appellant informed him: ‘‘Well, you give me a 
few days and I will call you and let you know’’ (J.A. 55). 
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A few days thereafter, appellant called Bigelow and told 
him that the land was for sale and that he had ‘‘tied it 
up’’ and if Bigelow would come to his office with a down 
payment of $3,500 he would purchase the land for him and 
build on it (J.A. 55). 

The following day, September 26, 1956, Bigelow and his 
wife went to Gibson’s office to contract for the construc- 
tion of the home. Appellant at that time represented that 
he had bought the lot in question for them and had ac- 
quired an option on the four adjoining lots to build on 
them also (J.A. 56). The contract was then signed, and 
they were in agreement as to the type of house to be built 
and plans and specifications were discussed (J.A. 57). 
Upon signing the contract Bigelow gave appellant $3,500 
consisting of a cashier’s check for $2,000 and $1,176 
in cash and a $324 check on which Walter D. Daniel 
was the payor (J.A. 59). The $324 check of Mr. Daniels 
was subsequently dishonored by the bank and on Novem- 
ber 30, 1956 Mr. Bigelow redeemed the check and paid 
cash in that amount (J.A. 63). The $3,500 paid as down 
payment was to be used for the purchase of the land (J.A. 
82). 

There were no further transactions between the appel- 
lant and Bigelow from November 30 until April 11, 1957. 
On that date, appellant informed Bigelow he was ready to 
build and needed $63.00 to purchase the building permit 
which the complainant gave to appellant (J.A. 66). 

Subsequent thereto, Bigelow inquired of the District 
Government and ascertained that there had been no build- 
ing permit issued to Associated Contractors, or to Mr. Gib- 
son, on property located at 19th and Bunker Hill Road, 
N.E. (J.A. 67). He thereafter contacted Gibson and upon 
inquiry was told ‘‘He must have gone to the wrong office 
and that he was not going to secure the permit but his 
architect was’’ (J.A. 67). Thereafter, from April, 1957 
until September of 1957, Bigelow waited for appellant to 
begin construction of the house. In September, 1957, ap- 
pellant informed Bigelow that he could not get a contractor 
to build a home of the type agreed upon for the amount 
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of money called for in the contract (J.A. 68). Two or 
three weeks thereafter, Gibson showed Bigelow plans of 
the Lesco Brothers Corporation. This company special- 
ized in precut homes (J.A. 68). At that time, they agreed 
that appellant should construct a precut home for Bige- 
low. The appellant represented to Bigelow that he had a 
permit to build; that the land was bought and paid for; 
and that he was ready to start construction. He stated, 
however, that he wanted $207.00 to pay for the plans of the 
precut home from the Lesco Brothers, Inc. (J.A. 69). 

On September 11, 1957, Mr. Bigelow gave appellant 
$100 as partial payment for the plans and an additional 
$107 was paid on September 13, 1957 (J.A. 70). No further 
action was taken by either party until November, 1957, 
when Mr. Gibson informed the complainant that the rea- 
son the building was so slow getting started was that he 
was trying to get sub-contractors to bid on the job (J.A. 
70). Subsequent to this conversation, Bigelow determined 
that the property had never been purchased by appellant 
and that no building permit had been applied for or issued 
to the Associated Contractors or Gibson (J.A. 71). He 
contacted appellant and requested his money be returned 
(J.A. 71). Gibson informed him that he didn’t have the 
papers in his office to show that he bought the land, but 
they were in a safe deposit box in the Munsey Trust Com- 
pany. He further stated that the house would have to be 
built through his office and refused to return the money 
(J.A. 71). The appellant refused to surrender the papers 
to Mr. Bigelow. At no time did the complainant receive 
any of the money which he had paid to Mr. Gibson (J.A. 
71). 

Mrs. Anna Louise Bigelow, the wife of the complain- 
ant, testified substantially the same as her husband Jacob 
N. Bigelow. 

John W. Sadler of the Sullivan Brothers Real Estate 
Company testified that the property designated as Plot 
158/55 located at 19th Street and Bunker Hill Road, N.E. 
was owned by the LaSalle Park Corporation in 1956, and 
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was sold to the Burton Construction Company on June 20, 
1957 (J.A. 96). 

Mr. Edward Joseph Miller of the Department of Licenses 
and Inspections of the District of Columbia Government 
testified that there was no record in the central permit 
bureau! of application, or permit issued to build on the 
particular parcel of land designated as No. 158/55 at 19th 
and Bunker Hill Road, N.E. (J.A. 99). 

Fred A. Durrah, Assistant United States Attorney, tes- 
tified he conducted a hearing in his office relative to prose- 
cution in the instant case during which he had a conver- 
sation with Mr. Gibson. At that hearing the appellant 
stated he owned the land at 19th and Bunker Hill Road, 
N.E. and had bought it through a ‘‘straw party.’’ Mr. 
Durrah requested proof of this statement from the ap- 
pellant and was told that the individual was out of town 
at that:time, so the hearing was continued until February 
24, 1958 (J.A. 101, 102). On that day the appellant failed 
to appear for the hearing. Mr. Durrah further related 
that an independent investigation on his part revealed that 
the title to the property in question was held by the La- 
Salle Park Corporation until June 25, 1957 and was con- 
veyed on that date to the Burton Construction Company 
(J.A. 102). 

The record discloses the money paid by Bigelow to Gib- 
son was never refunded, nor was any property ever ac- 
quired for construction of a home as per the contract (J.A. 
73). 

The substance of appellant’s defense to Criminal No. 
516-58 was Gibson’s testimony that the complainant, Bige- 
low, had informed him that he owned the property located 
at 19th and Bunker Hill Road, N.E. The complainant 
Gibson then entered into a contract providing for Gibson 
to construct a home on that property for complainant. 
Gibson) testified that the $3,500, the subject matter of 
counts one, two and three of the indictment was paid as a 
down payment on construction costs and was not intended 
for the purchase of the land (J.A. 112). He tendered the 
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same defense to the $324, the subject matter of counts four, 
five and six. 

The appellant further testified that he had received the 
$107 from the complainant as an agent for transmittal to 
the Lesco Homes, Inc. in payment for plans for the pre- 
cut homes which Bigelow had selected (J.A. 155). The 
appellant denied he told Mr. Bigelow that he had pur- 
chased the land or that he had obtained a permit to build 
(J.A. 155). 

In Criminal 515-56 appellant testified that he was acting 
merely as an agent for Mr. Ferry the owner of the prop- 
erty at 1720 28th Street, S.E. (J.A. 125). He testified that 
he intended to profit only from the remodeling job in the 
transactions, and not from the sale (J.A. 125). He denied 
he represented that he had a power of attorney from Mr. 
Ferry or that he represented himself to be a bona fide 
real estate broker in the District of Columbia (J.A. 128). 
The gravamen of the defense in this indictment appears 
to be that had appellant not been incarcerated the trans- 
action would have been consummated. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Sec. 22-1202 provides 
in part: 


‘‘Embezzlement by agent, attorney, clerk, servant, 
or agent of a corporation—tIf any agent, attorney, 
clerk, servant of a private person or copartnership, or 
any officer, attorney, agent, clerk, or servant of any 
association or incorporated company, shall wrongfully 
convert to his own use, or fraudulently take, make way 
with, or secrete, with intent to convert to his own use, 
anything of value which shall come into his posses- 
sion or under his care by virtue of his employment or 
office, whether the thing so converted be the property 
of his master or employer or that of any other per- 
son, copartnership, association, or corporation, he 
shall be deemed guilty of embezzlement. . . .’’ 
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Title 22, District of Columbia Code, Sec. 22-1301 provides 
in part: 


**False pretenses.—W hoever, by any false pretense, 
with intent to defraud, obtains from any person any- 
thing of value, or procures the execution and deliv- 
ery of any instrument of writing or conveyance of 
real or personal property, or the signature of any per- 
son, as maker, indorser, or guarantor, to or upon any 
bond, bill, receipt, promissory note, draft, or check, 
or any other evidence of indebtedness . . . shall, if the 
value of the property or the sum or value of the 
money or property so obtained, procured, sold, bar- 
tered, or disposed of is $50 or upward, be imprisoned 
not less than one year nor more than three years; 
or, if less than that sum shall be fined not more than 
$200 or imprisoned for not more than one year, or 
both... .? . 


SUMMARY OF ARGUMENT 


The jury was properly instructed on the law applicable 


to the case and their verdict was consistent with the evi- 
dence adduced at the trial. The court instructed the jury 
in the language of the statute and there was no duty or 
necessity to amplify the instruction where the language 
used therein was neither ambiguous nor technical. The 
motion for a new trial based on newly discovered evi- 
dence was properly denied where the subject matter of the 
motion was previously adduced at trial, and was cumu- 
lative. Since the court imposed concurrent sentences on 
all counts, and no sentence exceeds that imposed in counts 
three and six of Criminal No. 515-58, if there was suffi- 
cient evidence to sustain either of those counts the judg- 
ment must be sustained. 
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ARGUMENT 
I 


There Was Sufficient Evidence to Warrant the Jury to Find 
Appellant Guilty of False Pretenses 


Appellant asserts that he was acting as the agent of 
Bigelow in the transaction involved in count 10 of Crim- 
inal 515-58, and that such activity would preclude a con- 
viction under the false pretense statute. He bases this 
on the theory that as agent for Bigelow he received only 
possession of the money in question and not title thereto. 
Such contention is unsupported by the record and has 
no merit. 

On September 11, 1958, appellant represented to Bige- 
low that the land at 19th and Bunker Hill Road, N.E. 
had been purchased; that he had obtained a building per- 
mit; and that he was ready to commence construction. At 
that time he requested $207 from the complainant for 
building plans. The complainant at that time paid the 
appellant $100 and on September 13, 1958 gave him an 
additional $107 in full payment for the plans. This was 
done in reliance upon his representations as to the own- 
ership of the property, and the acquisition of the build- 
ing permit (J.A. 69, 70). 

Appellant now contends that the complainant, Bigelow, 
intended to surrender only possession of that money but 
not the title, and therefore unless absolute title passed, 
there could be no crime of false pretenses. This claim has 
no merit because passing of absolute title is not neces- 
sary to constitute the crime of false pretenses. Since any 
title obtained by fraud is voidable, such requirement would 
make it impossible for the crime to be committed. Rob- 
inson v. United States, 42 U.S.App. D.C. 186 (1914) ; Whit- 
more v. State, 298 N.W. 226, 238 Wisc. 39, 1941; Chappell 
vy. State, 216 Ind. Rep. 666, 25 N.E. 2d 999 (1940). More- 
over, the False Pretense Statute, 22 D.C.C. 1301 does not 
specify that ‘‘title’’ must be obtained but merely addresses 
itself in terms of ‘‘obtains anything of value.’’ 

















Appellant also contends that the Government failed to 
show that the money was not properly applied; in sub- 
stance, that appellant did not get fair value for his money. 
The gravamen of the offense, however, is in making the 
false pretense, and thereby obtaining a person’s property 
or signature. It does not depend upon ultimate loss to 
the victim, or whether in fact he sustains any pecuniary 
loss. The offense is complete when the money or property 
has been obtained by such means and cannot be purged 
by subsequent restitution or repayment. As set forth in 
Corpus Juris Secundum at page 680: 


““*,* * it is not essential that the prosecutor should 
have suffered or have been put in a position where 
he will necessarily suffer actual loss, it is no defense 
that the prosecutor has recovered or could recover 
for any loss which he has sustained or that he has re- 
gained possession of the property * * *.’’ 


Cf. United States v. Rowe, 56 F.2d 747 (2d Cir. 1932), 


cert. denied 286 U.S. 554, wherein Judge Hand stated: 


“*Civilly of course, the action would fail without proof 
of damage, but that is no application of criminal lia- 
bility if a man is none the less cheated out of his prop- 
erty when he is induced to part with it by fraud be- 
cause he gets a good pro quo of equal value. It may 
be impossible to measure his loss by the gross scales 
available to a court but that he has suffered a wrong; 
he has lost his chance to ‘bargain with the facts be- 
fore him’.’’ ; 


In the instant case Gibson represented to the complain- 
ant that he had a permit to build; that the land was bought 
and paid for; that he was ready to start building; and 
that all he needed was the money for the plans. This con- 
stituted misrepresentations of material facts which in- 
duced the plaintiff to deliver his money to Gibson; to wit, 
the $107.00 as alleged in count ten (J.A. 155). 





13 


Such evidence was more than sufficient to sustain the 
jury verdict of guilty of false pretenses. 


I 


The Facts Clearly Disclose That the Appellant’s Actions Were 
Within the Purview of 22 U.S.C. 1202 i.e., Embezzlement 


Appellant alleges the court erred in not directing a ver- 
dict of acquittal on the embezzlement charges in counts 
three and six of Criminal No. 515-58. He contends the 
relationship which existed between Bigelow, the complain- 
ant, and himself was that of debtor and creditor rather 
than principal and agent. This contention is without merit, 
and clearly is unsupported by the record. 

An ‘‘agent’’ as used in the embezzlement statute is con- 
strued in its everyday usage to mean a person who un- 
dertakes to transact some business or to manage some 
affair for another by the authority of the latter and to 
render an account of such business or affair. 18 Am. Jur., 
Embezzlement §30; Pullman v. State, 78 Ala. 31 (1886) ; 
State v. Roubles, 43 La. Ann. 200, 9 So. 435 (1891). The 
record clearly demonstrates that Gibson acted as Bigelow’s 
agent when he accepted the $3,500 for the alleged purpose 
of purchasing the property located at 19th and Bunker Hill 
Road, N.E. 

When Bigelow and appellant originally discussed the 
prospective construction of a house by Gibson, the former 
informed the appellant that he wished this house con- 
structed at 19th and Bunker Hill Road, N.E., but that he 
did not know whether or not the land was for sale (J.A. 
55). Gibson stated ‘‘ Well, you give me a few days, and Iwill 
call you and let you know.”’ (J.A. 55). A few days there- 
after, Gibson contacted Bigelow by telephone and advised 
him that the land was for sale and that he had ‘‘tied it up,”’ 
and if Bigelow would come in and bring a $3,500 down pay- 
ment, ‘‘he would get it for him and build on it’’ (J.A. 55). 
On September 26, 1956, Bigelow and his wife went to ap- 
pellant’s office, where they were informed by appellant 
that he had bought the lot in question for Bigelow and had 
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an option on the four adjoining lots. Bigelow, relying on 
the representations, handed over $3,500 and signed a con- 
tract. The original payment consisted of a cashier’s check 
for $2,000, $1,176 in cash, and a check for $324 drawn by 
a Walter T. Daniel which Bigelow endorsed over to Gib- 
son. Thereafter, Gibson notified Mr. Bigelow that the 
$324 check had been dishonored and the latter redeemed 
this check and paid $324 in cash on November 30, 1956. 
This $324 was also paid in reliance upon the representa- 
tion regarding the purchase of the land which Mr. Gibson 
first represented he had bought and then that he had ac- 
quired an option. The $2,000 check given by Mr. Bigelow 
on September 26 was cashed two weeks later (J.A. 150). 

Appellant’s actions regarding both the $3,500 received 
on September 26 and the $324 received on November 30, 
1956 and his subsequent conversation thereof to his own 
use falls squarely within the purview of the embezzlement 
statute, Title 22, Section 1202 of the D.C. Code. The record 
is clear that appellant was Bigelow’s agent for the pur- 
chase of the property; that he converted the $3,500 to his 
own use by cashing the checks and appropriating the 
money and that the money had come into his possession 
by virtue of his employment, to wit, his agency. There- 
fore, his action constituted the crime of embezzlement. 

It is immaterial whether or not there was a preexisting 
agency, if the agency came into existence contempora- 
neously with the delivery of the thing of value it is suffi- 
cient, Henry v. United States, 50 App. D.C. 366, 273 Fed. 
330, cert. denied 257 U.S. 640. 

The question of whether an agency relationship existed 
and the appellant received this money by virtue of that 
relationship were matters of fact to be resolved by the 
jury based upon the evidence. The jury determined such 
a relationship existed when they found him guilty of em- 
bezzlement. 
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III 


The Court Properly Instructed the Jury on the Elements of 
the Crime of False Pretense 


Appellant complains that the court erred when it failed 
to instruct the jury on the issue of materiality as an ele- 
ment of the crime of false pretenses. This precise point 
was raised in the case of Nelson v. United States, 97 U.S. 
App. D.C. 6, 227 F.2d 21, cert. denied 351 U.S. 910 (1955). 
We submit this as dispositive on this point. 


IV 


The Court Properly Instructed the Jury Within the Terms of 
the Applicable Statutes and Had No Duty to Further Amplify 
the Terms Contained Therein 


Appellant contends it was reversible error for the trial 
judge not to define the term ‘‘agent’’, when instructing the 
jury relative to Criminal No. 515-58. In this transaction 
appellant received five hundred dollars upon his repre- 


sentation that he had a power of attorney to represent the 
seller (J.A. 19). He signed the contract for the seller and 
included the term ‘‘agent’’ next to his signature (J.A. 16). 
An instruction such as requested and calling particular at- 
tention to the term ‘‘agent’’ included by appellant in the 
contract, would have had the effect of taking the word out 
of context and the whole composite of facts leading up to 
and through the transaction. This action of appellant 
alone could not create an agency-principal relationship. 
The instruction as requested is objectionable in that it 
places undue emphasis on the particular version of the 
transaction advanced by the appellant, when there was 
testimony to the contrary from which the jury might infer 
a different factual version. No instruction should be given 
which will have the effect of emphasizing one view or as- 
pect of the case. American Jurisprudence, Vol. 53, p. 496; 
Josey v. United States, 77 U.S. App. D.C. 321, 135 F.2d 
809 (1943). In any event, there was no prejudice. The 
court properly instructed in the language of the statute. 
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It is' basic that an instruction defining a crime in the 
language of the statute is a correct instruction. Such an 
instruction was given in the instant case. The court 
charged: 


‘‘If any agent, attorney or clerk or servant of a pri- 
vate person or co-partnership or any officer, attorney, 
agent, clerk or servant of any association or incor- 
porated company shall wrongfully convert to his own 
anything of value which shall come into his possession 
or under his care by virtue of his employment or of- 
fice, the things so converted being the property of his 
master employer or that of any other person, co-part- 
nership, association or corporation, he shall be deemed 
guilty of embezzlement * * *’’ (J.A. 175). 


The court also set forth the elements of the crime of em- 
bezzlement in detail. The Court instructed, * * * 


‘‘Thus in the case on trial in order for you to find the 
defendant guilty of embezzlement under the counts to 
which I referred, you must find the government has 
proved beyond a reasonable doubt the following ele- 
ments: (1) that the defendant was the agent, clerk 
or servant of the individual in question. I think in 
this instance here the defendant cannot be found to 
have been the clerk or servant of any individual but 
if you are convinced by reason of the evidence in this 
case that he was the agent, he would come within this 
element. That the money alleged to have been taken 
by him came into his possession or custody by virtue 
of his employment. If you find that he was the agent 
and the money came into his possession because he 
was the agent that is the meaning of this section * * *.”’ 
(J.A. 175.) 


Appellant complains that the mere reading of the statute 
which contains such term as agent is not a term which 
laymen can evaluate without explanation. But the Su- 
preme Court has laid down the broad general principle 
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that the trial judge is better qualified to determine whether 
the jury should be given a definition of legal terms and 
that the matter therefore must rest within his sound discre- 
tion. Mr. Justice Jackson said in United States v. Bayer, 
331 U.S. 532, 536 (1947): 


‘‘Once the judge has made an accurate and correct 
charge, the extent of its amplification must rest largely 
in his discretion. The trial judge, in the light of the 
whole trial and with the jury before him, may feel to 
repeat the same words would make them no more clear, 
and to indulge in variations of statement might well 
confuse. How far any charge on technical questions 
of law is really understood by those of lay background 
would be difficult to ascertain but it is certainly more 
evident in the living scene than in the cold record.’’ 


Wheeler v. United States, 89 U.S. App. D.C. 143, 190 F.2d 
663 (1951) ; Luther v. Maple, 250 F.2d 916 (8th Cir. 1958) ; 
Chicago, Rock Island R. R. Co. v. William R. Emery, 233 
F.2d $48 (Sth Cir. 1958) ; Terminal Railroad Association v. 
Howell, 165 F.2d 135 (Sth Cir. 1948); Carter v. State, 71 
Ga. App. 626, 31 S.E. 2d 666 (1944); Perry v. Common- 
wealth, 295 Ky. 317, 174 S.W. 2d 422 (1943); Harrison v. 
State, 133 Neb. 794, 277 N.W. 96 (1938). 

The court in the instant case outlined all elements of the 
various charges in each count. He instructed the jury if 
they found the defendant guilty of any one of the compan- 
ion charges relating to each transaction they must find 
him not guilty of the others (J.A. 177). In Criminal No. : 
516-58 relating to the $500 obtained from Anthony Gizzi, 
the appellant was found guilty of the charge of false pre- 
tenses. It is obvious there was no confusion on the part of 
the jury of the meaning of the term ‘‘agent’’ as applied to 
the false pretense relating to the Gizzi transaction. Since 
by finding the appellant guilty of false pretenses they sub 
silentio determined that no agency relationship existed. 
Under the same facts the jury affirmatively found appel- 
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lant not guilty as to counts charging him with embezzle- 
ment and grand larceny. 


Vv 


The Court Properly Denied Appellant’s Motion for a New 
Trial Based on New Evidence 


Jacquelyn Keeler, a government witness testified dur- 
ing trial that she was unable to recall whether or not she 
had a conversation with Mr. Gizzi regarding remodeling 
the premises at 1720 19th St., S.E., during their negotia- 
tions. | Subsequent to the trial she discovered a letter in 
her office files from Anthony Gizzi in which he indicated 
that he intended to remodel these premises. She advised 
the prosecutor of the existence of this letter and he noti- 
fied appellant’s counsel and the court. (J.A. 195.) 

Appellant now contends that the court upon receipt of 
this information should have granted a new trial on the 
basis of newly discovered evidence. Such a contention is 
without merit. This court held in Thompson v. United 
States, 88 U.S. App. D.C. 235, 188 F.2d 652 that * * *: 


‘*To obtain a new trial because of newly discovered evi- 
dence (1) the evidence must have been discovered since 
the trial; (2) the parties seeking the new trial must 
show diligence in an attempt to procure the newly dis- 
covered evidence; (3) the evidence relied on must not 
be merely cumulative or impeaching; (4) it must be 
material to the issue involved; (5) it must be of such a 
nature that in the new trial it would probably pro- 
duce an acquittal * * *.’’ 


A study of the record in the instant case reveals that the 
trial court did not abuse its discretion when it denied ap- 
pellant’s motion for a new trial, based on the so-called 
newly discovered evidence. The discovery subsequent to 
trial of matters affecting credibility and collateral to the 
issue have previously been the subject of consideration by 
this court. In Murphy v. United States, 91 U.S. App. D.C. 


oe 
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118, 198 F.2d 87 (1952), this Court held that newly discov- 
ered evidence which purported to be a juvenile court rec- 
ord of a prosecuting witness was not of a nature to re- 
quire a new trial, since its effect would merely have been 
impeaching. As this Court stated in Thompson v. Umited 
States, supra, 


‘“‘To obtain a new trial because of newly discovered 
evidence, the evidence relied on must not be merely 
cumulative or impeaching. We therefore conclude 
that the court did not abuse its discretion in denying 
a new trial.’’ 


See also Wilkins v. United States, 97 U.S. App. D.C. 66; 228 
F.2d 37 (1955) ; Harris v. United States, 94 U.S. App. D.C. 
218, 215 F.2d 32 (1954). The letter relied upon by ap- 
pellant in substance stated that Gizzi and his father were 
in partnership in the apartment house investment busi- 
ness and contained a statement reading as follows: 


‘‘T don’t know whether Gibson mentioned it to you 


but we planned on investing a substantial amount of 
capital in renovating the above captioned property.”’ 
(J.A. 192.) 


Such a letter is not of a nature to require a new trial. The 
complainant himself testified during trial that he planned 
to remodel a year or so after purchasing. This aim, how- 
ever, was not set forth as a condition precedent to execu- 
tion of the contract. Mrs. Keeler did not categorically 
state that she did not have a conversation with Mr. Gizzi 
relating to remodeling the property. She was positive that 
she had had a conversation with Mr. Gibson regarding re- 
modeling but stated that she did not have a specific recol- 
lection of any conversation with Mr. Gizzi concerning re- 
modeling (J.A. 35, 36). 

Mr. Gibson, on both direct and cross-examination, testi- 
fied that Mr. Gizzi intended to remodel the property and 
that it was Gibson’s original intention to make a profit out 
of the transaction by performing this work. However, he 
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learned later that Mr. Gizzi intended to remodel with his 
own men and not utilize his for such purposes (J.A. 125, 
126). 

This clearly shows that the so-called newly discovered 
evidence was cumulative of his affirmative defense and had 
been long since within his knowledge. It follows there- 
fore that these were not ‘‘new’’ facts. The alleged newly 
discovered evidence fails to meet the test or requirements 
as set forth in Thompson requiring a new trial because it 
was the basis of Mr. Gibson’s defense throughout the trial. 
Mrs. Keeler never denied this, but merely stated she had no 
recollection of any conversation with Mr. Gizzi concerning 
remodeling. It is apparent the letter was merely cumu- 
lative and in no event does it meet the requirement that 
it be of such a nature that in a trial it would have prob- 
ably produced an acquittal. 

Appellant was convicted on false pretenses on the first 
count in Criminal No. 316-58, in that on or about Decem- 
ber 12, 1950 by means of a false pretense he did obtain 
property and money the value of $500. He represented 
himself to be a bona fide agent with a power of attorney 
from the seller and that he had the authority to transact 
the sale (J.A. 15). The true owner stated at no time did 
he give him such authority (J.A. 46). Appellant received 
$500 from the complainant to bind the contract and yet 
at no time did he ever apply it to the purchase price. Gib- 
son acted in direct contradiction to the terms of the con- 
tract whereby he was to retain the money till settlement. 
Instead he cashed the check and he attempts to explain the 
whereabouts of the proceeds therefrom by stating that it 
was in a bank safe deposit box at the American Security 
and Trust Co. (J.A. 142). The officer of the bank testified 
at no time either Gibson or associating contractors of his 
company have such a box (J.A. 167). 

It is well established in this jurisdiction that the action 
of the trial court on a motion for new trial will not be re- 
versed unless there is shown a clear abuse of discretion. 
There has been no showing here of such an abuse. 
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vI 


If There Is Sufficient Evidence to Support the Verdict in 
Counts Three and Six of Criminal No. 515-58, the Judgment 
Must Be Sustained 


The court allowed the sentences imposed as to each 
count to run concurrently. No sentence exceeds that im- 
posed in counts three and six of Criminal No. 515-58. There- 
fore, if there was sufficient evidence to support the verdict 
as to either of those counts, the judgment must be sus- 
tained. Hirabayashi v. United States, 320 U.S. 81 (1943), 
the judgment must be sustained. See also Lawn v. United 
States, 355 U.S. 339 (1958). 


CONCLUSION 
WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 
Ourver GascH, 
United States Attorney. 


Cart W. BELCHER, 
Epwarp C. O’ConnNeELL, 
Assistant United States Attorneys. 
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QUESTIONS PRESENTED 


Where a foreign manufacturer sells trade-marked goods 
in this country and thereby acquires American rights in 
such trade-mark; where the goods sold in this country and 
bearing the mark have at all times been manufactured 
abroad; and where the mark has come to signify such for- 
eign manufacture to the consuming public, 


the questions presented are: 


(1) Does not the foreign manufacturer’s rights to use 
the mark in the United States, and to exclude others from 
its use, rights which were enforceable only in our courts, 
constitute property within the United States? 

(2) Are not such rights property within the United 
States, notwithstanding the absence of an American firm 
holding either an assignment of such rights or an exclusive 
distributorship as to goods bearing the trade-mark? 

(3) If an exclusive distributorship is necessary to give 
these trade-mark rights a ‘‘situs’’ here, was there not 
in fact such an exclusive distributorship here, if not in 
form, and was not the District Court in error insofar as 
it may have found this fact to the contrary? 

(4) Are not such rights subject to the seizure authority 
of the Trading with the Enemy Act, which in terms extends 
to any ‘‘property including . . . trade-marks . . . and rights 
and claims of every character and description .. .’’? 

(5) Did not the District Court err, under the circum- 
stances of the case, in concluding that any rights which 
might have been acquired by the Government through 
vesting were nevertheless lost through abandonment? 





Questions Presented 
Jurisdictional Statement 


2. The Facts 
a. The Trade-mark and Trade Name Origins of the 
Word Zxss 
b. The Pattern of Distribution of ZzIss Products in the 
United States 
c. The History of the Zerss Trade-mark in the United 
States 
d. The East Zone—West Zone Controversy 
e. Events Leading Up to Suit 
3. The Decision of the District Court 
Statutes Involved 
Statement of Points 
Summary of Argument 
Argument 
I. As recent and authoritative cases demonstrate, the com- 
plex of common law and statutory rights in a Zeiss-type 
trade-mark constitutes property in the United States.... 
A. The right to use a Ze1ss-type trade-mark, to 
exclude others from its use, and to alienate 
part or all of these rights, defines property 
which is in the United States, where alone these 
rights can be protected 
B. In denying that the United States rights in the 
Zeiss trade-mark constituted property within 
this country, the District Court relied chiefly 
on three propositions, none of which, as applied 
here, finds support in sound trade-mark theory, 
in the realities of commerce or in the recent 


cases 

€. The decision of this court in Watson v. E. Leitz, 
Inc. is controlling that the American rights to a 
Zeiss-type mark constituted property in this 
country, as well as that such propery is vesti- 


II. The Act expressly authorizes the vesting of trade-marks: 
and there is no warrant for exempting a trade-mark 
merely because the goods bearing such trade-mark are 
manufactured abroad, particularly since such exemption 
is contrary to the purposes of the Act 


(nr) 
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III.’ The Attorney General is the owner of the American 
‘vights i in the Zz1ss trade-mark 
A. The Government originally became the owner by 
virtue of the World War I seizure orders. It 
reacquired the ownership by reassigriment from 
Chemical Foundation to which it had earlier 
assigned the rights following the World War I 
seizure 
B. The District Court erred in its conelusion that the 
Chemical Foundation had lost its rights in the 
Ze1ss mark through abandonment 
C. Assuming a loss of the rights through abandon- 
ment, they were recaptured by the 1953 Vesting 


Conclusion 
Supplement 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,856 


Wrutum P. Rocers, Attorney General of the United 
States, Roperr B. AnpeERson, Secretary of the Treasury, 
and Raven Ketiy, Commissioner of Customs, aPPEI- 
LANTS 

v. 


Ercona Camera Corporation and STEELMAsTERS, INcoR- 
PORATED, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the District Court 
for the District of Columbia which declared invalid the 
registration of Trade-mark No. 85,539, ZEISS, in the name 
of the Attorney General, as well as its recordation with 
the Secretary of the Treasury and the Commissioner of 
Customs, and enjoining these officers of the United States, 
appellants here, from interference with appellees’ importa- 
tion of certain trade-marked goods if based on their bearing 
the ZEISS trade-mark (J.A. 218-220). The complaint, 


(1) 
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which was filed on April 4, 1956, invoked the jurisdiction of 
the District Court under Sees. 11-305 and 11-306 of the 
District of Columbia Code; Sec. 1009 of Title 5 of the 
United States Code; and Sees. 1331, 1337, 1338, 2201, and 
2202 of Title 28 of the United States Code. Trial in the 
District Court (Judge Jackson presiding without a jury) 
was held from March 11 to March 14, 1958. On October 17, 
1958, after hearing further oral argument, the District 
Court found for appellees in a brief oral opinion. (J.A. 
199-202.) Findings of Fact, Conclusions of Law and the final 
Judgment were entered on December 8, 1958, and on the 
same day this appeal was noted (J.A. 202-221). Juris- 
diction of this Court is founded upon Section 1291 of Title 
28 of the United States Code. 


STATEMENT OF THE CASE 


1. Nature of the Case. 


At stake here is the authority of the Attorney General 
under the Trading With the Enemy Act? to vest the Ameri- 
can rights in what is hereafter called a ‘‘Zeiss-type’’ trade- 
mark. By this we mean a trade-mark satisfying two re- 
quirements: (1) The trade-mark appears exclusively on 
eoods of foreign manufacture; (2) In the public mind the 
trade-mark does in fact signify production by a foreign 
manufacturer. 

The Trading With the Enemy Act specifically includes 
trade-marks among the kinds of property made subject to 
vesting? The effect of the decision below was to read into 
the Act an exception in favor of Zeiss-type trade-marks. 
If this interpretation is correct, then the Attorney General 
never acquired an interest in the ZEISS trade-mark and 
thus had no right to invoke the aid of other agencies in 
protecting his enjoyment of the mark. If, on the other 
hand, the court is in error, then the Attorney General may 
continue to bar the importation of goods bearing a trade- 


2 40 Stat. 411, as amended, 50 US.C. App. § 1, et seg. The terms “Custodian.” 
Ses Propenty) Custodian” and “Attorney General” are used interchangeably 
in this brief. 


2 Section 7(c)—reprinted in the Supplement, infra, pp. 46-47. 





3 


mark of which he is the owner, and the complaint must be 
dismissed. 

The trade-mark at suit, ZEISS, has had a registration 
in the Patent Office since 1912. Its use in this country on 
German-made optical goods of very high quality is of 
earlier date. (J.A. 203.) Vulnerable as the property of a 
German manufacturer, Carl Zeiss, Jena, the ZEISS trade- 
mark has been the subject of vesting orders issued in both 
World Wars I and II. The word ‘‘Zeiss’’? is found also 
in the name of Carl Zeiss, Inc., a New York corporation 
organized under that name in 1925, which has since operated 
as the king-pin distributor of ZEISS-marked goods in this 
country? It, too, was owned by Carl Zeiss, Jena, and this 
resulted in the vesting in 1940 of its entire capital stock 
by the Alien Property Custodian, who remains its owner. 
(J.A. 207.) 

When ZEISS marked goods again became available from 
Germany at the end of the World War II, Carl Zeiss, Inc. 
resumed their importation and distribution under a license 
from the Attorney General, by then the registered owner 
of the trade-mark. At first these goods included importa- 
tions from factories in the East as well as the West Zone 
of Germany. From 1950 up to the present, for reasons soon 
to be discussed, only goods of West German origin have 
been available to Carl Zeiss, Inc. (J.A. 208) 

Since 1950 all ZEISS-marked goods emanating from the 
East Zone have been handled by appellees. Appellees are 
domestic corporations engaged in importing, who have a 
contract making them the exclusive distributors of ZEISS- 
marked goods manufactured by an organization known as 
Peoples’ Owned Plant, Carl Zeiss, Jena (VEB, Carl Zeiss, 
Jena).* This organization is what has become of the 
former Carl Zeiss, Jena, following confiscation in 1948 by 
the Soviet Military Administration. (J.A. 208.) 


2 We argue, infra, that Carl Zeiss, New York, was in effect. although not in 
form. the exclusive distributor of ZEISS-marked goods. We further show that 
Finding of Fact 16 (J.A. 206) is without support in the record to the extent 
that it implies that any appreciable volume of such goods was shipped from 
the Jena factory to American outlets other than Carl Zeiss, New York. 

« Peoples’ Owned Enterprise (or Plant) is a translation of VEB (Dfts.’ 
Exh. 16, p. 4; Dep. of Bauer, p. 104). 
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Appellants are the Attorney General, the Secretary of 
the Treasury, and the Commissioner of Customs. In 1952 
the ZEISS trade-mark was registered in the name of the 
Attorney General, thereby entitling him to deposit and 
record his title to the registration with the Secretary of 
the Treasury and the Commissioner of Customs. Under 
trade-mark and customs regulations,® the effect of such 
recordation was to bar admission into the United States, 
without the permission of the Attorney General, of all 
goods bearing or simulating the registered trade-mark. 

Accordingly, all of appellees’ importation of goods car- 
rying the word ZEISS have required the consent of the 
Attorney General. This suit, filed in April 1956, fol- 
lowed the latter’s notification that he would withhold con- 
sent to such importation beginning August 21, 1955. (J.A. 
212, 213.) 


2. The Facts. 


a. The Trade-mark and Trade Name Origins of the Word 
ZEISS 


The Carl Zeiss Foundation was established in Jena, 
Germany in 1889 by Professor Abbe, an expert in the field 
of optics (J.A. 33, 44, Dfts.” Exh. 16, p. 5). Prior to the 
Foundation’s establishment, Abbe had become (in 1875) 
a partner in an enterprise engaged in the manufacture of 
optical goods which had been established by Carl Zeiss 
in 1846. Carl Zeiss died in 1888, and Abbe gave the 
Foundation, which he organized, Carl Zeiss’ name. (Dfts.’ 
Exh. 16, pp. 5, 6.) : 

The Carl Zeiss Foundation did not itself engage in 
production of goods, but owned or controlled enterprises 
which did (J.A. 33, 44). These enterprises under the 
authority of the Foundation placed the word ZEISS on 
goods produced by them, and that word has become world 
renowned as indicating the ‘‘finest’’ optical goods, cameras, 
lenses, and binoculars (J.A. 210). 


* The operative statutes are Section 42 of the Trade-Mark Act of 1946 (15 
US.C. 1124) and Section 526 of the Tariff Act of 1930 (19 U.S.C. 1526). These 
sections are printed in the Supplement to this brief, pp, 48-49, 50. 
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One of the enterprises owned by the Carl Zeiss Founda- 
tion was the firm known as ‘‘Carl Zeiss, Jena’’ (J.A. 
33, 44). 


b. The Pattern of Distribution of ZEISS Products in the 
United States 


Although ZEISS-marked goods had been marketed in the 
United States much earlier, it was in 1915, apparently, that 
the policy was adopted of exercising control from Germany 
over the American outlet. In that year either the Founda- 
tion or the firm of Carl Zeiss, Jena sent over its own 
representative to take over a New York corporation known 
as ‘‘International Photo Sales,’? which had been distrib- 
uting ZEISS goods. (Dfts.’ Exh. 25.) 

‘<Tnternational’’ having been vested during World War 
I (Dfts.’ Exh. 24, 25), in 1920 or 1921 Zeiss, Jena put 
its former president, Harold M. Bennett, back into the 
business of distributing ZEISS goods at the head of a 
concern bearing his name (J.A. 186). The Bennett con- 
cern was the Zeiss representative in this country until 
1926. In 1924, however, Karl Bauer, an executive of Zeiss, 
Jena came to the United States and assumed co-manager- 
ship of the firm. The following testimony of Mr. Bauer 
‘ndicates the relation of the Bennett concern to its German 
progenitor (J.A. 186) : 


Q And the concern of Harold M. Bennett, during the 
years 1920 to 1926 did not have an exclusive distribu- 
torship or exclusive sales agency for Karl Zeiss of Jena 
products in the United States .... 

A. To the best of my knowledge, Harold Bennett 
did not have a contract for the exclusive sales agency. 
It was not necessary, because Karl Zeiss controlled 
the organization and they were at liberty to do at 
any time, what they wanted to do. 


Apart from isolated transactions of no financial significance, 
the Bennett concern was the sole importer of ZEISS- 
marked goods (J.A. 187). 

By 1926 Mr. Bauer apparently became convinced that 








6 


the American distributor should bear the name of the 
parent’ firm. In that year and on his recommendation, 
the Bennett concern was in effect transformed into Carl 
Zeiss, Inc., a New York corporation, and a subsidiary of 
Carl Zeiss, Jena. (J.A. 76, 77.) Carl Zeiss, Inc., with 
Bauer as its only president, has handled distribution of 
ZEISS goods right up to the present. Only in 1950, after 
the nationalization of East Zone plants and the subsequent 
entrance of appellees into the importing field, did there 
come a challenge to its position. (J.A. 208.) 


c. The History of the ZEISS Trade-mark %m the United 
States 


The ZEISS trade-mark was first registered in the United 
States as No. 85,539 in 1912 by Carl Zeiss, Jena (J.A. 
87-89). 

Some time after the World War I seizure of Inter- 
national, the trade-mark ZEISS was likewise seized by the 
Alien Property Custodian. He then assigned the trade- 
mark and registration to the Chemical Foundation, a corpo- 
ration organized to exploit certain types of vested property 
in the interest of the nation.© During its tenure as 
owner of the American rights in the ZEISS trade-mark, 
Chemical Foundation made somewhat less than intensive 
use of its property. In 1920, when the Bennett concern 
had begun to distribute ZEISS goods, Chemical Founda- 
tion engaged in negotiations with the former relative to 
licensing these importations and receiving royalties on 
them. (Dfts.’ Exhs. 55-59.) Although the record reflects 
recognition by the Bennett concern that Chemical Founda- 
tion could rightfully assume to license the former’s im- 
portations (Dfts.’? Exh. 57),’7 the negotiations apparently 
bore no fruit (J.A. 188). On November 17, 1921, Chemical 
Foundation gave a license to the United States to use the 


* There were in fact two vestings, one in 1919 and one in 1921, each followed 
by an assignment to Chemical Foundation (J.A. 203-204). 

* Finding of Fact No. 23 (J.A. 209) states that the Bennett firm “questioned 
the propriety of such payments. .. .” We do not read this as denying that 
the Bennett firm had initially conceded that a_license from Chemical Founda- 
tion was a proper subject for negotiation, in view of Dfts.’ Exh. 57 and of the 
absence of any countervailing evidence on this score. 
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registration and mark (J.A. 98-107). In 1932 it renewed 
the registration of the ZEISS trade-mark in its own name 
(J.A. 173-174). Its final act with respect to the mark was 
to reassign all its rights therein to the United States on 
October 26, 1950.8 (J.A. 109-112.) 

Following reassignment of the ZEISS trade-mark from 
the Chemical Foundation, the Attorney General renewed 
the registration in his own name on February 20, 1952. 
On April 8, 1953, Vesting Order 19,423 was promulgated, 
the terms of which encompassed any interest in the mark 
which Carl Zeiss, Jena might still have. (J.A. 205, 206.) 
Earlier, however, in 1942, the Alien Property Custodian 
had vested all of the capital stock of Carl Zeiss, Inc. 
(Vesting Order No. 138, 7 F.R. 7064, August 28, 1942, 
Pltfs.’ Exh. 12). At the end of the war, with the Govern- 
ment still as owner of its stock, the firm resumed its 
business of importing and distributing goods carrying the 
ZEISS trade-mark (Bauer Dep., p. 48). Until 1950 these 
goods came from factories owned or formerly owned by 
the Zeiss Foundation in both the Hast and West Zones. 
What changed the situation was the confiscation of ZEISS 
plants in the Soviet Zone (including Carl Zeiss, J ena) and 
the consequent emergence in Hast and West Germany of 
rival organizations, each claiming the right to place the 
word ZEISS on its products. The rivalry made it possible 
for appellees to enter the same business as Carl Zeiss, Inc., 
by becoming the exclusive distributors of goods produced 
by the plants formerly belonging to the Zeiss Foundation 
which were located in the Soviet Zone. (J.A. 13, Dfts.’ 
Exh. 1.) It is this connection which forms the basis of 
appellees’ claims that they are entitled to import goods 
which carry the word ZHISS. 


d. The East Zone-West Zone Controversy 


The undisputed fact is that the goods for which ap- 
pellees are seeking entry into the United States are the 


* The assignment in 1950 was made by Chemical Foundation as a Delaware 
corporation, although it had formally dissolved in 1945. This assignment was 
a rn me by the Board of Directors of its successor New York corpora- 
tion - . 
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product of an establishment formerly belonging to the 
Zeiss Foundation located in the East Zone of Germany 
which was confiscated by the Soviet Military Administra- 
tion (See Pltfs.’ Ans. 20 to Dfts.’ Request for Admissions, 
J.A. 35, 45), and for which no compensation was paid. 
(See Pitfs.’ Ans. No. 21 to Dfts.’ Request for Admissions, 
J.A. 35, 46.)° 

Until the capitulation of Germany in 1945, the Zeiss 
Foundation was domiciled in Jena, Germany (Pltfs.’ Ans. 
No. 13 to Dfts.’ Request for Admissions, J.A. 34, 45).”° 
In April 1945 American forces occupied Jena and the 
plant of Carl Zeiss, Jena, and remained there until on 
or about July 1, 1945, when they withdrew and turned 
this territory over to the Russians. (See Pltfs.’ Answers 
Nos. 14, 15 to Dfts.” Request for Admissions, J.A. 34, 49.) 
Before withdrawing, however, the American troops trans- 
ported to the West Zone of Germany 126 employees of the 
Foundation-owned business. These included scientists, de- 
signers, technicians, and the life members of the manage- 
ment of the firm Carl Zeiss, Jena (Pitfs.’? Answers Nos. 16 
and 17 to Dfts.’ Request for Admissions, J.A. 34, 45; Dfts.’ 
Exh. 16, p. 9). 

Before leaving Jena, Bauersfeld, one of the life members 
of the firm of Carl Zeiss, Jena, who was authorized to 
represent the Foundation in matters involving the firm, 
executed a power of attorney to other members of the firm 
who were to remain in Jena purporting to authorize them 
to act in the absence of the life members (Dfts.’ Exh. 16, 
pp. 9-10). Exactly what the document in question was 
intended to accomplish soon became a subject of contro- 
versy between those who left Jena and those who remained 
(Dfts.’ Exh. 16, pp. 11-12). In 1946 this was solved for 


® Although appellees also claim that the nationalized plants were obligated 
to make payments to the Foundation (J.A. 46), the West German Supreme 
Court says that this “never materialized.” (Dfts.’ Exh. 16, pp. 17, 58.) 

%” The details of the circumstances which led to the confiscation and the 
controversy between establishments carrying the name ZEISS located in East 
and West Germany are fully stated in pages 1-31. incl. of the opinion (Dfts.’ 
Exh. 4) of the Supreme Court of the Federal Republic of Germany in a suit 
between these two organizations. 
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the time being by the Jena people granting power of at- 
torney to the West German Zeiss to act in areas outside 
of Jena on behalf of the firm of Carl Zeiss (Dfts. Exh. 16, 
pp. 13-14) and to act on behalf of the Foundation in other 
matters, including the creation of new business enter- 
prises in the West Zone of Germany (Dfts.’ Exh. 16, p. 15). 

In the meantime, back in Jena, the Soviet Military Ad- 
ministration on October 30, 1945 sequestered the business 
and plants of the firm of Carl Zeiss, Jena (See Pltfs. Ans. 
No. 19 to Dfts. Request for Admissions, J.A. 35, 45). 
Sequestration was followed by confiscation on April 17, 
1948 (Pltfs’ Ans. No. 20 to Dfts.’ Request for Admissions, 
J.A. 35, 45). Finally, on November 30, an authority known 
as the ‘‘Office for Protection of Peoples’ Property’’ can- 
celled the registration of the firm Carl Zeiss, Jena as 
property belonging to Carl Zeiss Foundation and caused 
it to be registered as ‘‘Property of the People,’’ under the 
name of Peoples’ Owned Plant, Carl Zeiss, Jena (VEB, 
Carl Zeiss, Jena). (See Pltfs.’ Ans. No. 22 to Dfts.’ Request 
for Admissions, J.A. 35, 46.) 

The firm of Carl Zeiss and other Foundation enterprises 
had businesses located outside the Soviet Zone. (See Pltfs.’ 
Ans. No. 8 to Dfts.’ Request for Admissions (J.A. 33, 44) ; 
Dfts. Exh. 16, p. 45.) The Western Zone assets were used 
to reestablish the Zeiss firm in the Western Zone (Dfts.’ 
Exh. 16, p. 46). 

Following the confiscation on April 30, 1948 of Jena 
properties, the West Zone group applied to the State of 
Wuerttemberg-Baden for permission to establish the Foun- 
dation’s domicile in West Germany. The application was 
granted on February 23, 1949 (Pltfs.’ Answers Nos. 27, 
28 to Dfts.’ Request for Admissions, J.A. 36, 47; Dfts.’ 
Exh. 16, pp. 18-20). This was followed on October 20, 
1950 by the registration of the domicile of the firm of 
Carl Zeiss, also in the West Zone." (See Dfts.’ Exh. 16, 
p. 23.) 


" The place of domicile in the West Zone of both the Carl Zeiss Foundation 
and the firm of Carl Zeiss was Heidenheim. 
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Despite the confiscation, West and East Zone maintained 
business relations, West Germany acting as a sales agent 
for East German goods in areas outside the Soviet bloc, 
goods which were of types either not manufactured by West 
Germany or not produced by it in sufficient quantity (Dfts.’ 
Exh. 16, pp. 24, 26). Difficulties began when East Germany, 
some time prior to February 1950, began to market itself 
its products in territories outside the Soviet bloc (Dfts.’ 
Exh. 16, p. 25). It was about this time that appellees en- 
tered the scene as American importers and distributors of 
the products of East Germany (J.A. 191-192). 


The East Zone-West Zone relationship continued to de- 
teriorate. West Germany brought at least ten suits against 
East Germany and dealers of East German goods in several 
different countries to restrain Hast Germany’s use of the 
word ZEISS (Dfts.’ Exhs. 32-49, inel.; Dfts.’ Exh. 16, p. 
28). In all of the cases involving the two groups West 
Germany was successful, with the exception of a non- 
adversary proceeding brought by East Germany in an 
East German court. 


One of these cases—the decision of the Federal Supreme 
Court of West Germany of July 25, 1957—(Dfts.’ Exh. 16), 
bears on the relationship of ‘‘ Peoples’ Owned Plant, Carl 
Zeiss, Jena’’ (the source of plaintiffs’ goods) and the Carl 
Zeiss Foundation. The Federal Supreme Court found that 
the owner of the good will and trade-mark rights attached 
to the name of Zeiss was the Carl Zeiss Foundation and 
that only those enterprises connected with the Foundation 
could use the name ZEISS (Dfts.’ Exh. 16, pp. 54, 58). 
The court held that Peoples’ Owned Plant, Carl Zeiss, 
Jena (which is appellees’ supplier), while formerly be- 
longing to the Foundation, was confiscated by the Soviet 
Military Administration and is no longer connected with 
the Foundation. Accordingly, the Peoples’ Owned Plant, 
Carl Zeiss, Jena was held not to be entitled to use the 
name ‘‘Zeiss’’ or even the name ‘‘VEB, Carl Zeiss, Jena,”’ 
on goods sold in West Germany (Dfts.’ Exh. 16, pp. 54, 57, 
58, 60, 61). 
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e. Events Leading Up to Suit ~ 


It was alleged by appellants (J.A. 13) and denied by 
appellees (J.A. 25, 26) that employees of the Office of 
Alien Property had informed appellees prior to entry into 
the business of importing ZEISS goods from the Kast 
Zone that the Office had no objections to such importation. 
The District Court made no findings relative to these 
matters. 

It is clear, however, that appellees knew in 1949 when 
they were negotiating for their distributorship contract 
with VEB Carl Zeiss, Jena, that the ZEISS trade-mark was 
registered in the name of the Chemical Foundation, and 
that the Government held a license for its use (J.A. 14). 
Later, following the 1952 registration of the ZEISS trade- 
mark in the name of the Attorney General, appellees wrote 
to him that they would ‘“‘like to take the opportunity 
of going on record’’ with their previously expressed ‘‘in- 
terest in acquiring either Carl Zeiss, Inc. and/or the trade- 
mark ‘Zeiss’ serial No. 85,539.”’ (Dfts.? Exh. 6.) On other 
occasions also, appellees approached the Attorney General 
with a view to acquiring his rights (Dfts.’ Exhs. 5, 7, 8, 
13, 83, 84.) 

Instead of selling his rights, the Attorney General chose 
to defend them. Acting usually through his licensee, Carl 
Zeiss, Inc., he restricted his consent to appellees’ importa- 
tion of ZEISS-marked goods from the East Zone to those 
which were not competitive with items from the West 
Zone. Other goods might enter this country only if the 
trade-mark were removed. Finally, on June 22, 1955, 
appellees were informed that effective August 21, 1959, 
only goods without the ZEISS mark would be granted ad- 
mission. Thereafter, appellees commenced this suit to 
have the invalidity of the Attorney General’s registration 
and rights in the ZEISS trade-mark declared. (J.A. 212, 
213.) 


3. The Decision of the District Court. 


In deciding for appellees, it was the position of the 
District Court, in effect, that the ‘‘Zeiss’? mark did not 
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constitute property in the United States and that Congress 
did not authorize the vesting of a Zeiss-type mark. It based 
this holding on the ground that a mark ‘‘cannot exist in 
gross’’ (C. of L. 4, J.A. 214215) and ‘‘there has at no 
time been a business existing, operating or conducted in 
the United States to which the ‘Zeiss’ trade-mark has been 
appurtenant.’’ (C. of L. 5, J.A. 215). In consequence, ail 
of the vesting orders directed to the ZEISS trade-mark 
were devoid of effect, as were the purported transfers of 
rights between the Government and the Chemical Founda- 
tion. But, even assuming that some interest in the mark 
had arisen in the Government through vesting, the Court 
held that it had been dissipated through behavior by the 
Government and Chemical Foundation which constituted 
“abandonment.”’ (J.A. 214-216.) 

Accordingly, the Court decreed to appellees the following 
measures of relief: correction of the Trademark Register 
to delete references to the Attorney General or the Chemical 
Foundation as owner of Trade-mark Registration No. 
85,539, the ZEISS mark; (2) cancellation of the recordation 
of the mark with the Secretary of Treasury and the Com- 
missioner of Customs; (3) injunction against appellants 
or any of their agents interfering with appellees’ importa- 
tion and distribution of goods made by Carl Zeiss, VEB, 
Jena, by reason of their bearing the word ZEISS; (4) 
release of goods then held in customs without the oblitera- 
tion of the ZEISS mark upon them (J.A. 218-220). 


STATUTES INVOLVED 


The relevant portions of Sections 5(b) and 7(c) of the 
Trading with the Enemy Act, of Sections 10, 14, 42 and 
43 of the Trademark Act of 1946 and of Section 526 of the 
Tariff Act of 1930 are reprinted in the Supplement, infra, 
pp. 46-47. 


STATEMENT OF POINTS 


1. The District Court erred in holding that the Attorney 
General is not the owner of the Zeiss trade-mark and that 
he does not have any rights to the exclusive use of that 
trade-mark. 
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2. The District Court erred insofar as it held that the 
rights in the Zeiss trade-mark do not constitute property 
within the United States. 

3. The District Court erred insofar as it may have found 
that the German Zeiss firm was not in substance selling 
Zeiss-marked goods through an exclusive distributor in the 
United States during the twenties and thirties. 

4. The District Court erred insofar as it held that none 
of the Attorneys General or Alien Property Custodians 
was at any time authorized to seize or vest the Zeiss 
trade-mark. 

5. The District Court erred in holding that the Attorney 
General at no time acquired any rights in the Zeiss trade- 
mark by virtue of any of the seizure and vesting orders. 

6. The District Court erred in holding that the Attorney 
General acquired no rights in the Zeiss trade-mark by 
virtue of the assignment of the mark in 1950 by Chemical 
Foundation and in holding that the earlier assignment, in 
1919, by the then Alien Property Custodian to Chemical 
Foundation (subsequently approved and ratified in 1921) 
and the later assignment of the mark, in 1950, by Chemical 
Foundation to the Attorney General, did not lawfully effect 
a transfer of the mark or of any rights to the exclusive 
use thereof. 

7. The District Court erred in holding that the rights 
in the Zeiss trade-mark had been lost by abandonment, non- 
use or acquiescence in the use of the mark by others. 


SUMMARY OF ARGUMENT 


The German Zeiss firm having sold goods bearing its 
trade-mark in this country acquired thereby, through the 
operation of common and statute law, a constellation of 
rights relating to the use of the Zeiss trade-mark. Inas- 
much as these rights are legally protected and of value, they 
constitute property; inasmuch as it is our courts which 
afford the protection, and our public whose ‘‘good will’’ 
confers the value, they constitute property here. 

This property was effectively seized by vesting orders 
issued pursuant to a statute which by its terms extended 
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to any ‘‘property including . . . trademarks . . . and rights 
and claims of every character and description.’’ There is 
not a word in any of the statutory provisions or in the 
legislative history which would warrant attributing to 
Congress a purpose to exempt an enemy-owned trade-mark 
merely because the goods are manufactured abroad. To 
impute such a purpose to Congress would be pro tanto to 
frustrate the ultimate aim of the statute: to reduce to 
possession all enemy property in this country. 

Neither the record nor sound trade-mark doctrine sup- 
ports the finding below that there was an abandonment 
of such rights as were acquired by the Government. The 
positive acts of the Government’s assignee, the Chemical 
Foundation, repel the notion that it intended to abandon 
the mark. Nor can the latter be held to have abandoned 
it as a matter of law. This doctrine, equitable in concep- 
tion, is inoperative here where there is no showing that 
Chemical Foundation’s inactivity threatened deception of 
the public or prejudiced any party who may have relied 
upon it. Particularly is it inappropriate to find abandon- 


ment at the instance of parties who claim no rights in 
the mark themselves, and whose supplier in East Germany 
has been held without rights in the mark by the courts of 
several countries. 

In any event, the Attorney General’s vesting order in 
1953 was effective to recapture whatever rights in the 
Zeiss trade-mark might earlier have been lost. 
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ARGUMENT 
I 


As Recent and Authoritative Cases Demonstrate, the Complex 
of Common Law and Statutory Rights in a ZEISS-Type 
Trademark Constitutes Property in the United States 


A. The Right to Use a ZEISS-type Trade-mark, To Ezx- 
clude Others from Its Use, and To Altenate Part or 
All of These Rights, Defines Property Which Is in 
the United States, Where Alone These Rights Can 
Be Protected. 


Like domestic trade-marks, ZEISS-type trade-marks * 
acquire juridical status in this country through use on goods 
sold here. Under our common law, such use gives rise 
to certain rights in the trade-mark in question, which are 
the property, assuming nothing further, of the foreign 
maker. He can enjoin others from using this trade-mark 
in ways which constitute unfair competition, and recover 
damages so far as injury can be shown. He may register 
his mark pursuant to trade-mark statutes, which entitle him 
to bring action for infringement of his trade-mark, as 
well as confer additional rights of an essentially procedural 
nature. 

In short, as a result of doing business in the United States 
under his trade-mark, the foreign maker acquires a bundle 
of rights relating to the trade-mark which are enforceable 
in our courts. That bundle defines his omnibus right to 
use, and to exclude all others from using his trade-mark. 
And this right of exclusive use is a key element in the 
concept of property. 

But there is a second element of equal importance in 
the concept of property. This element concerns the power 
of alienation with respect to what is said to be property, 
the power to transfer to another in part or its entirety 
the bundle of rights which constitute one’s proprietary 


* As explained, supra, a Zeiss-type mark is one used to identify goods of for- 
Se which fact is understood and relied upon by the consuming 
public. 
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status. By this test also a ZEISS-type trade-mark must 
be deemed property within this country. By assignment 
a foreign owner may transfer his entire bundle of rights 
to one who will distribute his goods in this country. 
Bourjois & Co., v. Katzel, 260 U.S. 689; Roger and Gallet 
v. Janmarie, Inc., 245 F. 2d 505 (C.C.P.A.); Watson v. E. 
Leitz, Inc., 103 U.S. App. D.C. 74, 254 F. 2d 777; Avedis 
Lildjiam Co. v. The Fred Gretsch Mfg. Co., 251 F. 2d 530 
(C.A. 2). Or he may transfer less than his entire interest, 
but rights sufficient to constitute the transferee the 
“‘owner”’ of the trade-mark under state Fair Trade statutes 
(Morris Corp. v. Hess Bros., Inc., 243 F. 2d 274 (C.A. 3); 
or under the common law of unfair competition. De Jur 
Amsco Corp. v. Janrus Camera, Inc. et al., 110 U.S.P.Q. 
507. Or, finally, and subject to certain limitations, he may 
share his right to use the trade-mark, by way of licensing 
its use by others. Du Pont Corp. v. Celanese Corp., 167 
F. 2d 484, 69 U.S.P.Q. 258; see Wehringer, “‘Trade-mark 
Incense: Control Provided: Control Exercised,’’ 47 T.M.R. 
287. 


The conclusion of this analysis is that the American 
rights in the ZEISS trade-mark, which belonged to the 
Zeiss Foundation prior to the World War I vestings, con- 
stituted property within the United States. This conclu- 
sion is in accord with commercial realities and legal author- 
ity, notwithstanding the District Court’s finding that there 
was no such property in this country. 


B. In Denying That the United States Rights in the ZEISS 
Trade-mark Constituted Property Within This Coun- 
try, the District Court Relied Chiefly on Three Propo- 
sttions, None of Which, As Applied Here, Finds Sup- 
port in Sound Trade-mark Theory, in the Realities of 
Commerce or in the Recent Cases. 


In the preceding section we have shown that commercial 
usage, trade-mark theory and legal authority converge on 
the conclusion that the United States rights in the ZEISS 
trade-mark constituted property here. The contrary con- 
clusion of the District Court is bottomed on three ‘‘prin- 
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ciples”? of trade-mark law. We propose to show now that 
each of them, as applied to the circumstances of this ease, 
runs flatly counter to trade-mark practice, theory and legal 
authority. These ‘‘principles’’ are considered in turn, ac- 
companied by documentation in the form of excerpts from 
the Conclusions of Law and brief oral opinion below. 


Prop. No. 1. The ‘‘Goodwill’’ Associated With a Zeiss- 
type Mark Is Located Exclusively in the 
Country of Manufacture 


This doctrine is manifest in the following statements 
by the Court (J.A. 201): 


‘<The good will, as I see it, attached to the mark here 
in controversy is the good will that flows from the 
German corporation by reason of its perfection of its 
product to which its name is attached’? (Emphasis 
added) 


and (J.A. 201-202) : 


‘*. . . when [the ‘‘Zeiss’’ trade-mark] was seized, 
what was seized? Any business? No. Any good will? 
No, as I see it. They seized something that was really 
in effect a nullity.’’ 


It is an easy transition from the view that none of the 
‘‘yoodwill’’ associated with the Zeiss trade-mark is in 
the United States to the conclusion that there is no trade- 
mark property here. Facilitating the passage is the aware- 
ness that it is, after all, the ‘‘goodwill’’ associated with 
the mark which gives it its value. 

This idea—that none of the goodwill is in the United 
States—is strongly opposed to common sense. The nature 
of the ‘‘goodwill’’ associated with a valuable trade-mark 
has frequently been recognized. At bottom the concept 
reduces to the consuming habits of the public; it signifies 
the public’s capacity to respond with interest and approval 
to the presentation of wares bearing the trade-mark with 
which the ‘‘goodwill’’ is associated. No American good 
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will arises, of course, unless and until the American public 
becomes aware of a trade-mark through sales and/or adver- 
tising here. The goodwill arising therefrom has its situs 
here. It is here and nowhere else that this goodwill can 
be rightfully exploited or wrongfully diverted.’* 

It is no answer to this criticism that * goodwill’’ is a 
word of art, and that models of legal analysis often run 
counter to common sense. Legal models are judged by 
how they explain and organize legal precedents. On this 
view of goodwill, assignments of Zeiss-type trade-marks 
would be impossible as, indeed, would be the acquisition of 
a sufficient property in the mark to support infringement, 
unfair competition or fair trade suits. But, as we have 
already seen,’* such transfers of property regularly occur 
and are implemented by our courts. 

The fact is that the adequacy of this view of goodwill was 
squarely before the Court of Customs and Patent Appeals 
ina recent case” There the purported assignee of a Zeiss- 
type mark had sought to oppose the registration of a 
mark alleged to infringe his own. The Commissioner of 


Patents ruled the assignment invalid for failure to com- 
ply with Section 10 of the 1946 Trademark Act, which per- 
mits assignment of marks only in conjunction with the good- 
will of the business in which the mark is used. The Com- 
missioner held (109 U.S.P.Q. 16, at p. 19): 


‘There was not... any actual transfer of either 
the goodwill of the business in which the mark ts used 


ark, which clearly implies 
Court said: 


aim is the same—to convey 
tomers, the desirability of the co 
is attained, the trade-mark 
upon the commercial magnetis 
obtain legal redress... .” Misha 
% See cases under Point IA, supra, p. 16. 
3 Roger & Gallet v. Janmarie, Inc., 245 F. 2d 505. 
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or that part of the business connected with the use of 
and symbolized by the mark. The mark continues to 
be used in the French concern’s business and to sym- 
bolize the goodwill of that concern.’’ (Emphasis in 
original.) 


The Court of Customs and Patent Appeals found the 
assignment was effective, following Bourjois v. Katzel, 260 
U.S. 689.1° It rejected the Commissioner’s conception of 
goodwill, which is the same conception underlying the 
decision below in the instant case, in these words (245 F. 
2d at pp. 509-510) : 


‘‘We think it is a mistake to assume that all of the 
goodwill symbolized by a trademark in international 
use has its situs at the place where the goods bearing 
the mark are made, at least to the extent of being so 
immobilized there as to preclude its original owner from 
parting with segments of it on a national basis. We 
are concerned here with business and goodwill attached 
to United States trademarks, not French trademark 
rights existing under French law. We take it as 
axiomatic that neither the trademark law of France nor 
of the United States has any extraterritorial effect. 
Where, then, can business done under United States 
trademarks, registered in the United States Patent 
Office, and the goodwill symbolized by them, have their 
situs except in the territory where United States law 


* In Watson v. E. Leitz, Inc., 103 US. App. D.C. 74, 254 F. 2d 777, this Court 
approved the assignment of a similar Zeiss-type mark. Commenting on this 
decision, a leading trade-mark scholar writes: 


“It would seem, therefore, that since the recent decision of the Court 
of Appeals in the Leitz case, the law has become even more clearly settled 
with regard to the status of a U.S. distributor-assignee: our courts appear 
willing to acknowledge the validity of such assignment even in situations 
where no actual manufacturing good will but only a potential U. S. good 
will, to be created by the U. S. assignee, is involved. This would seem to 
be in conformity with the recognition of territorially independent assign- 
ments in Article 6 quater [sic] of the Paris Convention, as revised in Lon- 
don in 1934, and the corresponding Article 11 of the Inter-American Con- 
vention of 1929; it is also in accord with the modern trend prevailing in 
most foreign nations including. particularly. Great Britain since the en- 
actment of its Trademark Act of 1938... .” Derenberg. The Eleventh Year 
of Administration of the Lanham Trademark Act of 1946, 48 T.M.R. 1037, 
1061-1062, 5 
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is enforceable? The location of the owner of such 
trademarks, the beneficiary of the goodwill attached 
to them, is an entirely different question and in this 
ease the owner, until such time as he chose to part with 
his United States rights, was unquestionably the 
French manufacturer, located in France. But, to our 
minds, what was being dealt with by the assignment 
in question was the business done in the United States 
under United States trademarks symbolizing goodwill 
in the United States ....’’ (Emphasis in original.) 


To sum up, if the goodwill of a Zeiss-type mark must 
have a situs in this country to permit assignment of Ameri- 
can trade-mark rights, then it is clear that our courts have 
determined that the portion attributable to doing business 
in this country under the mark does have such a situs. 
That determination kicks away the first major prop of the 
holding below. 


Prop. No. 2. ‘‘There Is No Property in a Trade-mark 
Except As Appurtenant to a Business.”’ 


This proposition figures prominently and ambiguously 
in trade-mark law.2*7 As authoritatively interpreted in two 
Supreme Court decisions to which we shall advert directly, 
it expresses the reluctance of American courts to find that 
trade-mark rights have been acquired in market areas 
where there has been no actual use of the mark. In the 
mouth of the District Court, however, it is transformed 
into the requirement that there must exist in the United 
States either a factory or, possibly, an exclusive distrib- 
utorship cum assignment ** before any United States prop- 
erty in a Zeiss-type mark can be recognized. 

Thus, the Court found: 


<“‘There has at no time been a business existing, 
operating or conducted in the United States to which 
the ‘‘Zeiss’’ trade-mark has been appurtenant.”’ (C. 
of L. No. 5, J.A. 215.) 


™ “Appurtenant” is, of course, a term adopted from the law of real property, 
and the result, as will appear, has not been altogether a happy one. 
* JA. 201. 
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‘“‘But, as I said before, when [the ‘‘Zeiss’’ trade- 
mark] was seized, what was seized? Any business? 
No. Any good will? No, asI see it. They seized some- 
thing that was really in effect a nullity ....’’ (J.A. 201- 
202.) 

‘¢. .. the mark in gross or the mark per se, really it 
was seized. ... But when it was seized what was it? 
It was really a nullity. There was nothing with it. 
There was no business.’’ (J.A. 200-201.) 


The cases mentioned above are, Hanover Star Milling 
Co. v. Metcalf, 240 U.S. 403, and United Drug Co. v. Rec- 
tanus, 248 U.S. 90. They deserve careful study, not only 
because they are authoritative as to the ‘‘appurtenant-to-a- 
business”’ doctrine, but because appellee relied chiefly on 
Hanover in persuading the District Court that Congress 
had never meant to authorize the vesting of Zeiss-type 
marks. 

The situation is the same in each case. Manufacturer A 
adopts and uses a trade-mark in one market area. Subse- 
quently, but without knowledge of A’s use, manufacturer B 
adopts and uses the same mark in another market area. 
Conflict occurs when A undertakes to introduce his goods 
into B’s market area. The issue presented is whether the 
priority of A’s adoption and use of the mark in one market 
entitles A to the exclusive use in any other market area 
which A may subsequently wish to enter. The Supreme 
Court ruled No, deciding that B’s prior and innocent use 
of the trade-mark in his own market area entitled him to 
exclude A’s use of the trade-mark therein. 

In the Hanover case, the Court states the controlling 
rule to be that ‘‘. . . the trade-mark is treated as merely 
protection for the good will, and not the subject of property 
except in connection with an existing business.’’ (240 U.S. 
at p. 414.) Explaining away an apparent conflict with 
English trade-mark doctrine, the Court says that the 
English decisions intend ‘‘only to deny such property right 
except as appurtenant to an established business or trade 
in connection with which the mark is used.’’ (p. 414) 
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And in the Rectanus case, precisely the same ideas are 
expressed in these words (248 U.S. at p. 97): 


‘¢fOne errs in] supposing that a trade-mark right 
is a right in gross or at large, like a statutory copy- 
right or a patent for an invention to either of which 
in truth it has little or no analogy [citing cases] .. . 
There is no such thing as property in a trade-mark 
except as a right appurtenant to an established busi- 
ness or trade in connection with which the mark is em- 
ployed ... [T]he right to a particular mark grows out 
of its use, not its mere adoption ... ; and it is not the 
subject of property except in connection with an exist- 
ing business. Hanover Milling Co. v. Metcalf, 240 US. 
403, 412-414. 


Examined in the context of these cases, the meaning of 
the Supreme Court is plain when it determines that ‘‘a 
trademark is not the subject of property’’ except in con- 
nection with an existing business, or, what is the same 
thing, ‘‘except as a right appurtenant to an established 
business or trade... .’’ The Court is saying that unless 
and until you do busimess under the mark in a particular 
market iarea, you acquire no rights to the use of the mark 
in that area. It is saying nothing at all about the necessity 
of having a factory or of being an exclusive distributor 
cum assignment within the market area. 

It is equally plain from the excerpts above that the Dis- 
trict Court has given this proposition an application com- 
pletely at variance with the Supreme Court’s usage. Han- 
over and United Drug are, if anything, authorities that 
there is property in the United States as to the ‘‘Zeiss”’ 
trade-mark, inasmuch as its use in this country for many 
years is admitted by all parties to this suit. 


Prop. No. 3. ‘‘There Is No Property in a Trade-mark in 
Gross.’’ 


This proposition is the most difficult one to deal with 
because it merges and confuses two principles of trade- 
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mark law, neither of which, as it happens, has application 
to the present case. 

The following passages, taken out of order from Con- 
clusion of Law No. 4 (J.A. 214-215), show how vital to its 
ultimate conclusion was the District Court’s notion that 
within the context of American use the Zeiss trade-mark 
was something it called a ‘‘trade-mark in gross’’: 


A trade-mark must be appurtenant to some enter- 
prise which is related to the marketing of goods; philo- 
sophically and legally, it cannot exist in gross;... 

[A trade-mark] can be transferred only in connec- 
tion with the particular business and good will in 
connection with which it has been used. 

None of the Attorneys General nor the Alien Prop- 
erty Custodians of the United States were at any time 
authorized or empowered to seize or vest ‘‘naked”’ 
trade-marks or trade-marks in gross. ... The Trading 
with the Enemy Act... provides no exception to this 
well-established doctrine [of the nonexistence of trade- 
marks in gross] and does not authorize the vesting of 
trade-marks in gross. 


The first idea which the Court seems to have had in mind 
is the idea that ‘‘There is no property in gross in a trade- 
mark.”’? But this is merely another way of saying that 
there is no property in a trade-mark except as appurtenant 
to an established business, as is evident in the passage from 
United Drug discussed above.’ Since we have just ex- 
plained why that principle is irrelevant to this case, we 
pass directly to the second idea in the Court’s mind. 

This is the ‘‘rule’’ that there can be no transfer of a 
trade-mark in gross, or, to say the same thing differently, 
that it is invalid to transfer a ‘‘naked’’ trademark. Our 
discussion of this rule will comprise two main points: 


(a) The rule appears for a long time to have been honored 


” The passage is this one: “[One errs in] supposing that a trade-mark right 
is a right in gross or at large like a statutory copyright or a patent for an 
invention. ... There is no such thing as property in a trade-mark except as a 
right appurtenant to an established business or trade in connection with which 


the mark is employed.” United Drug Co. v. Rectanus, 248 US. 90, at p. 97. 
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more in the breach than in the observance by courts as 
well as business men; its scope and vigor are today very 
much in doubt. 

The doctrine that trade-marks are not salable ‘‘in gross”’ 
has its life in cases wherein is disallowed an attempted 
transfer of a ‘‘naked’’ mark, i.e., cases where the mark 
alone has been the subject of an assignment, without any 
accompanying business entity or production facility. It 
has always been clear that the public policy against possible 
deception of the consumer was the heart of the doctrine. 
The courts have been prone to believe that consumer prefer- 
ence for specific trade-marked goods is necessarily asso- 
ciated with definite ideas as to the source of the goods and 
bespeaks reliance on such source. Accordingly, they have 
stressed what has been called the ‘‘guarantee’’ function of 
a trade-mark. As a result they have looked askance at 
trade-mark transfers which might lead to a variance be- 
tween the actual circumstances of production and the pre- 
sumed ideas of these circumstances in the public mind. 

But business men have steadily dealt in ‘‘naked’’ marks. 
They have understood that the court’s emphasis on the 
euarantee function of the trade-mark was excessive, and 
that it attributed to the public a knowledge which in most 
eases did not exist. And they have appreciated the incon- 
gruity in a state of law which allowed a scoundrel to misuse 
the public’s confidence in an established trade-mark by 
marketing inferior goods, where he had bought a concern 
lock, stock and trade-mark, while it might invalidate the 
sale of a ‘‘naked’’ mark to an assignee who proposed to 
build a new work and turn out a better product. 

The fact is that courts have often refused to invalidate 
transactions which were unmistakeably transfers in gross 
because they found no deception intended or practised. 
Layton Pure Food Co. v. Church & Dwight Co., 182 Fed. 
24 (C.A. 8); Purity Cheese Co v. Frank Ryser Co., 153 F. 
2d 88 (C.A. 7). See, also, Andrew Jergens Co. v. Wood- 
bury, Inc., 279 Fed. 1016 (C.A. 3), cert. den. 260 U.S. 728; 
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Coca-Cola Bottling Co. v. Coca-Cola Co., 269 Fed. 796 
(D.C. Del.). 

In response to the realities of trade-mark practice, Con- 
gress has recently liberalized the statutory law of assign- 
ments.*° The present Section 10 of the Trademark Act of 
1946 (Supplement, infra, pp. 47-48) provides for the situa- 
tion where the output of one factory has been marketed un- 
der several trade-marks. It permits the transfer of one of 
these trade-marks along with the associated goodwill, even 
though the transferor retains the physical premises in order 
to continue his other businesses. Not that the possibility of 
deception has been forgotten. As the proviso of Section 
10 indicates, deception is to be a ground of cancelling an 
assigned registration, but it is no longer conclusively pre- 
sumed to result from every transfer of a ‘‘naked’’ mark. 


(b) The rule either has no application here or it must be 
deemed reversed as to the transfer of rights in a Zeiss-type 
mark. 


We have been insisting that the anti-deception motive 
is the mainspring of the rule forbidding transfer of a trade- 
mark ‘‘in gross.’’ If this is true, then the rule has no ap- 
plication whatever to this case, since its circumstances 
exclude any possibility of deception. So long as the owner 
of the American rights in the Zeiss trade-mark does busi- 
ness in goods imported from the Zeiss works in Germany, 
there can be, of course, no deception. But this is exactly 
the way the Attorney General has used his ownership since 
the end of World War II. And, in fact, at no time has the 
United States or any assignee purported to manufacture 
optical goods in this country to be sold under the Zeiss 
trade-mark. Accordingly, all arguments and objections to 
the efficacy of the vesting which are predicated on the as- 
sumption that a right to manufacture is being exercised 
with the resultant possibility of deception are therefore 
beside the mark. 

What we argue is that neither the doctrine of trade- 


» “Assignments under the Lanham Act,” Halliday, 38 T.M. Rep. 970 (1948). 
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marks ‘‘in gross’? nor any other trade-mark doctrine pro- 
hibits the involuntary transfer of a bundle of trade-mark 
rights which is allowed to be voluntarily assigned. In a 
case which involved a ZEISS-type trade-mark, this Court 
recently approved both the voluntary transfer of title to 
the American rights and their subsequent involuntary 
transfer into the possession of the Alien Property Cus- 
todian.' We now turn to that case, which we consider au- 
thoritative as to the issues presented here. 


C. The Decision of This Court in Watson v. E. Leitz, Inc. 
Is Controlling That the American Rights to a Zeiss- 
type Mark Constituted Property in This Country, As 
Well As That Such Property Is Vestible. 


We have postponed detailed consideration of Watson v. 
E. Leitz, Inc., 103 U.S. App. D. C. 74, 254 F. 2d 777 (here- 
inafter called Leitz), while developing a foundation of 
trade-mark ideas useful to its full appreciation. Properly 
understood it controls the instant case, both on the issue 
of whether the American rights in the ‘‘Zeiss’’ mark con- 
stituted property in this country, and on the issue of 
whether the Government could vest that property. 

Leiiz, like the present case, concerns the American rights 
in a trade-mark which originally denoted foreign manufac- 
ture only. The German manufacturer, Ernst Leitz, did busi- 
ness in the United States under the mark for many years 
prior to registering it in 1914. From 1916 until 1942 the 
German company did business in the United States through 
the intermediary of a New York stock corporation which it 
continuously controlled. But in 1916, at the same time that 
Leitz formed the latter corporation, it assigned to it all its 
United States rights in the ‘‘Leitz’’ mark. This included 
the right to manufacture under the mark. The New York 
company subsequently manufactured certain optical goods. 

In 1942 the Alien Property Custodian vested all the 
stock of the New York company, and thereafter caused that 
company to have the Leitz trade-mark registered in its own 
name. In 1952 the corporation was sold into private 
ownership. 
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The case arose from the refusal of the Commissioner 
of Patents in 1955 to register the New York company under 
the 1946 Trademark Act as the owner of the ‘‘ Leitz’? mark. 
However, the District Court reversed the Commissioner 
and directed him to register. This Court affirmed. 

That affirmance stands for the following principles: 


(1) Ownership of the American rights in a Zeiss-type 
mark may be transferred to a company located in the United 
States. 

(2) If the American company undertakes to manufac- 
ture, and this manufacturing is carried on in a way not 
to defraud the American public, the company will be per- 
mitted to do so. 

(3) The federal government can vest the American rights 
in a ‘‘Zeiss’’-type mark where the owner is a foreign ‘‘na- 
tional.’’ 


Of these principles, only Nos. (1) and (3) have applica- 
tion to this case. Lezttz is authority, in the first place, that 
if the Zeiss Foundation had wished to divest itself of its 
American rights in the ZEISS trade-mark, it might have 
validly transferred them to Carl Zeiss, Inc. or to another 
distributor. In this respect, Leitz, like the other cases 
cited earlier, demonstrates that the United States’ rights in 
the ZEISS trade-mark represented property which was sus- 
ceptible of voluntary transfer. In connection with (3), 
Leitz shows further that this property was susceptible of 
involuntary transfer under the authority of the Trading 
With the Enemy Act. 

Appellee may try to distinguish the present case by 
pointing to certain circumstances in Leitz which are absent 
here, viz.: (a) There has been no assignment of any Ameri- 
can rights in the ZEISS trade-mark, neither to Carl Zeiss, 
Inc. nor to anyone else; (b) There has never been any 
manufacturing in the United States of goods bearing the 
ZEISS trade-mark; (c) There has never been an agree- 
ment under which Carl Zeiss, Inc. or any predecessor com- 
pany here acquired the exclusive right to distribute ZEISS- 
marked goods. 
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Considering these circumstances in turn, we will show 
that they are without relevance to the questions this case 
presents, and provide no basis for a result in this case 
which is different from the one reached in Levtz. 


(a) Whether or not a foreign manufacturer like the Zeiss 
Foundation has assigned his American rights in his trade- 
mark is a circumstance affecting only the ownership of 
those rights, not their existence and alienability here.—If 
the mark was property in this country at all, it was prop- 
erty irrespective of whether the domicile of its owner was 
Germany or the United States. As it happened, ownership 
of these rights in 1919, the year of the original vesting of 
the ZEISS trade-mark, was in the Zeiss Foundation, a 
German ‘‘national,’’ so that they were subject to vesting. 
Had the Foundation, however, assigned them to an Ameri- 
ean-owned company, for instance, the rights would, of 
course, have been immune from vesting. 

Any doubt that the District Court’s inability to under- 
stand the precise import of an assignment was a chief cause 
of its erroneous decision is dispelled by the following ex- 
cerpt from its oral opinion (J.A. 201): 


The mark is owned by the German company. The 
German company could have, of course, in accordance 
with the facts shown in the Leitz case, written by Judge 
Keech, followed that. They could have assigned their 
mark here in the United States to the ownership of 
Carl Zeiss, Inc. of New York, and Carl Zeiss, Inc. of 
New York, I suppose, if they got the know-how from 
the Zeiss people in Germany could have manufactured 
similar products; and then, that situation would be 
exactly the same as the Leitz case. 

But that is not it. There was no assignment. It was 
the property of the Carl Zeiss of Jena. Carl Zeiss of 
Jena never relinquished possession—ownership of that 
mark, and was the owner of the registration when it 
was seized. 


The suppressed premise in this reasoning is that an as- 
signment operates to give the American rights in a ZEISS- 
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type trade-mark a situs in this country, and thus to expose 
it to vesting. Not so. The right to transfer part or all 
of one’s interest in the trade-mark is only one, albeit an 
important one among the bundle of rights. The bundle has 
a situs in this country for reasons already explored. The 
act of transfer is the exercise of one right in the bundle, 
the bundle having a situs in this country whether any of 
the individual rights are exercised or not. Transfer, what- 
ever the domicile of the transferee, is thus irrelevant to 
the question of whether there was property here. 

(b) Nor is it relevant to our problem that there has been 
no manufacturing in the United States of products bearing 
the Zeiss trade-mark. What creates the trade-mark rights 
in the United States is use of the mark in commerce. That 
there has been use of the Zeiss mark is beyond question. 
There has been sale in the United States of the manu- 
factured goods bearing the Zeiss trade-mark. Accordingly, 
the fact that there has been no manufacturing in the United 
States is immaterial. Furthermore, whatever problems 
may be created by an attempted manufacture in the United 
States are not present here.™ 

(c) For the reasons just explained, we cannot agree that 
the failure of the Zeiss Foundation to constitute in form 
Carl Zeiss, Inc. its exclusive United States distributor dif- 
ferentiates this case from Lettz. To re-emphasize what is 
central, the American rights in the ZEISS trade-mark were 
subject to vesting because they represented property within 
this country and because that property was German-owned. 
These are the pivotal facts, and neither would have been 
enlarged or diminished by the assumption of an exclusive 
distributorship by Carl Zeiss, Inc. 

But if this circumstance were important, then the fact 
is that the Bennett concern, and later Carl Zeiss, Inc., 


™ Such deception as might result from manufacture in the United States can 
be dealt with effectively under Sections 10 or 14 of the Trademark Act. Until 
such deception occurs, however, the assignee-owner of a trade-mark is no less 
the owner of the mark, entitled to registration and the benefits derived there- 
from. As a matter of fact, if manufacture should ever be undertaken by the 
Attorney General or some assignee, it may well be that the nature of the 
ZEISS-mark would require disclosing that the place of manufacture was other 
than Germany. 
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were exclusive distributors for ZEISS-marked products in 
everything but name. We make this assertion notwith- 
standing the finding below that from 1926 to 1941 ‘‘the Jena 
firm sold its ‘Zeiss’ marked products in the United States 
predominantly to this subsidiary New York corporation, but 
nevertheless continued simultaneously, as before, to sell 
such products here also to other United States concerns.”’ 
(J.A. 206; see, also, J.A. 208.) If this finding, together 
with Finding of Fact Fifteen (J.A. 206) means that from 
1920 to 1942 any appreciable volume of ZEISS goods was 
shipped from the Jena plant to American concerns other 
than, first, the Bennett concern, and, later, Carl Zeiss, Inc., 
we find no support for such a finding in the record. 

The only witness who testified in this connection was 
Karl Bauer, who was manager of the Bennett concern prior 
to 1926, and who has been the President of Carl Zeiss, Inc. 
since 1926 (J.A. 184). On being asked whether firms other 
than Harold Bennett imported ZEISS goods from the Jena 
plant during the 1920-1926 period, Bauer answered, ‘‘If 
{Zeiss, Jena has] sold to other firms and private individ- 
uals, these are single transactions. The rule is that they 
sold to Harold M. Bennett.’’ (J.A. 187.) 

It seems altogether reasonable to assume that the same 
pattern of importation persisted from 1926 onward when 
Carl Zeiss, Inc. had supplanted the Bennett concern as the 
funnel into the United States for ZEISS goods. The as- 
sumption is supported by the following testimony by Bauer 
(J.A. 197): 


Q. During the history of Karl Zeiss, Inc., of New 
York, were there other retail dealers in the United 
States or other dealers in the United States who also 
sold Zeiss merchandise at retail? 

A. A great number of them. 

Q. Did they all purchase their merchandise from 
Karl Zeiss of New York, or might some have pur- 
chased their merchandise directly from Germany? 

A. Some bought them in Germany but not, probably, 
from the factories. They bought them from German 
dealers. 
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Q. But they may also have bought them from the 
factories, but you do not know of any such cases. Is 
that right? 

A. I don’t know. 


Considering his position, that Bauer had no recollection of 
any other distributor who imported directly from Jena in 
competition with Carl Zeiss, Inc., is a strong argument 
that there was none.” To be sure, there may still have 
been the ‘‘single transactions’’ to which Bauer had alluded 
earlier. But it seems clear that there was no regular course 
of business between Jena and any American importer other 
than their own subsidiary, Carl Zeiss, Inc. 

It further appears that Carl Zeiss, Inc. maintains exten- 
sive facilities for the repair of optical goods—sufficient so 
that during World War II it could undertake manufacture 
of optical equipment needed by the armed services. Along 
with these facilities the use of the name ‘‘Carl Zeiss’? evi- 
dences the intent to centralize service of ZEISS goods in 
the New York firm. (JA 189-191.) 

To reiterate, Carl Zeiss, Inc. acted as an exclusive dis- 
tributor for its German owners in every way except in legal 
form. If against this background it is urged that there 
was no contract giving the former an exclusive sales agency, 
the best answer is the one Karl Bauer gave: ‘‘It was not 
necessary, because Karl Zeiss controlled the organization 
and they were at liberty to do at any time, what they wanted 
to do.’’ (J.A. 86.) 

It is important to recognize that the existence of an 
exclusive distributor like Carl Zeiss, Inc. or New York 
Leitz has bearing, not on the power, but on the practicality 
of vesting United States trade-mark rights. As a result 
of the distributing and servicing activities of Carl Zeiss, 
Inc., a secondary goodwill is created and added to the 
primary, manufacturing, goodwill already associated with 
the ZEISS mark. To say the same thing in non-trade-mark 
terminology, the mark comes to mean, particularly, to sub- 


™ We do not understand this testimony to be contradicted by Bauer’s testi- 
mony on page 99 of his deposition. 














wholesalers and retailers of Zeiss goods, not only the Ger- 
man source, but also the New York distributor as a reliable 
source of supplies and service. 

The greater the secondary goodwill associated with a 
Zeiss-type mark, the more feasible its vesting. The reason 
is that where significant secondary goodwill has been 
created, it gives the foreign manufacturer strong incentive 
to protect his access to the American distributor. Nor 
does it make a difference whether or not this distributing 
concern is itself subject to vesting. If not, then the vested 
trade-mark rights may be licensed or assigned to the 
American concern. If, on the other hand, the distributing 
concern is also vestible, then the situation is the one found 
here. Both distributor and mark having been vested, the 
distributor may then be licensed to import the trade-marked 
goods. | As explained, the foreign manufacturer will be dis- 
posed to rely upon his former distributor exactly as the 
Zeiss Foundation has relied upon Carl Zeiss, Inc. since 1946, 
though no longer its owner. 

To sum up, the power to vest the American rights in a 
Zeiss-type trade-mark is independent of the existence here 
of an exclusive distributorship. We do not understand 
Leitz to hold otherwise. If we are mistaken in this, then 
it is sufficient to bring this case within the ambit of Leztz 
that in every respect but the execution of a formal contract 
Car] Zeiss, Inc. has operated as an exclusive distributor for 
its German parent. Surely the cases are not to be distin- 
guished by the absence of such a contract. 


II 


The Act Expressly Authorizes the Vesting of Trade-Marks: and 
There Is No Warrant for Exempting a Trade-Mark Merely 
Because the Goods Bearing Such Trade-Mark Are Manufac- 
tured Abroad, Particularly Since Such Exemption Is Con- 
trary to the Purposes of the Act 
We have shown under Point I, supra, that through use 

on goods sold in the United States, the owner of a Zeiss- 


* See, Hicks v. Anchor Packing Co., 16 F. 2d 723 (C.A.3). This case is dis- 
cussed in detail under Point II, znfra. 


A 
' 
; 
4 
j 
/ 
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type trade-mark acquires certain rights with respect to that 
trade-mark which American courts will protect and that 
such rights constitute property within the United States. 
We now propose to show that the Trading With the Enemy 
Act authorized the Alien Property Custodian to vest a 
Zeiss-type mark. 

Section 5(b) of the Act, as amended (Supplement, infra, 
p. 46), provides that ‘‘any property or interest of any 
foreign country or national thereof shall vest, when, as, and 
upon the terms, directed by the President... .’’ Section 
7(¢) of the Act, as amended (Supplement, infra, pp. 46-47), 
is, if possible, even more explicit. It makes specific refer- 
ence to trade-marks among the types of property which 
may be seized. Section 7(c) authorizes the seizure of: 


éé 


. any money or other property including .. . 
trade marks, choses in action, and rights and claims 
of every character and description. . . .’’*4 


Trade-marks were likewise expressly denominated in the 
Executive Order * by which the President delegated to the 


Alien Property Custodian his vesting authority. By Sec- 
tion 2(d), the Alien Property Custodian ** was authorized, 
among other things, to vest: 


6é 


. . . any trademark or trademark application or 
right related thereto in which any foreign country cr 
national thereof has any interest. . . .’’”" 


* Section 7(c) uses “seize,” while Section 5(b) uses “vest.” to describe the 
action of the Alien Property Custodian in acquiring title to alien property. 
The cases draw no distinction between them. See Cities Service Co. v. 
McGrath, 342 US. 330; Markham v. Cabell, 326 US. 404. 

* Exec. Order No. 9095. March 11. 1942. 7 Fed. Reg. 1971. 3 CFR 1943 Cum. 
Supp. 1121. as amended by Exec. Order No. 9193. July 6. 1942. 7 Fed. Reg. 
5205. 3 CFR Cum. Supp. 1172, and Exec. Order No. 9&67, June 8. 1945, 10 Fed. 
Reg. 6917, 3 CFR 1945 Supp. 77; 50 US.C.A. App., Note to § 6. 

* The powers and functions of the Alien Property Custodian were trans- 
ferred to the Attorney General by Exec. Order No. 9788, October 14. 1946. 
11 Fed. Reg. 11981. 3 CFR 1946 Supp. 169, 50 U.S.C.A. App. Note to & 6. 

* Section 2(d) of Exec. Order No. 9095, as amended, reads as follows: 


“2. The Alien Property Custodian is authorized and empowered to take 
such action as he deems necessary in the national interest, including, but not 
limited to, the power to direct, manage, supervise, control or vest, with respect 


to: 
* * * * 
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Hicks v. Anchor Packing Co., 16 F. 2d 723 (€.A. 3), af- 
firm what the language of the statute plainly declares.” 
That was a suit by the Alien Property Custodian against 
the Anchor Packing Co. to recover royalties for use of the 
trade-mark ‘‘Tauril.”’ The mark had been registered in 
the name of a Hungarian company, an ‘‘enemy”’’ within 
the Trading With the Enemy Act. The Hungarian com- 
pany appointed Anchor Packing its selling agent in the 
United States for a product bearing the trade-mark, which 
product the Hungarian shipped to Anchor Packing. In 
1915, when the war interrupted shipments, the Hungarian 
company authorized Anchor Packing to use its mark on 
an American-made product on a fixed royalty basis. Fol- 
lowing the entry of this country into the war, the Federal 
Trade Commission, acting under the authority of the Trad- 
ing With the Enemy Act, granted Anchor Packing a license 
on the same basis. Thereafter, the Alien Property Cus- 
todian, acting under the authority of 7(¢), seized the trade- 
mark ‘‘Tauril’’ and ‘‘the business of said enemy appur- 
tenant thereto’’ (Id. at p. 727). He then brought suit under 


Section 10(f) of the Trading With the Enemy Act, which 
authorizes the ‘‘owner”’ of a trade-mark to bring suit after 
the war for the recovery from a licensee for its use. 


The Hungarian company intervened, claiming that it was 


“(g) Any patent, patent application. design patent. design patent applica- 
tion, copyright. copyright application, trademark or trademark application or 
right related thereto in which any foreign country or national thereof has any 
interest and any property of any nature whatsoever (including, without limita- 
tion, royalties and license fees) payable or held with respect thereto, and any 
interest of any nature whatsoever held therein by any foreign country or na- 
tional thereof; . . .” 


* Since the statutory language is clear, there is little need to refer to legis- 
lative history. Ex Parte Collett, 337 US. 55, 61. Nevertheless, such legislative 
history as exists is barren of any sign that one particular type of trade-mark 
was intended to be exempted from the vesting power. The only legislative 
history of which we are aware and which bears on this point is that under- 
lying the Deficiency Appropriation Act of November 4. 1918 (40 Stat. 1020). 
which amended Section 7(c) of the Trading With the Enemy Act by adding 
“trade-marks” and certain other specific types of property to the Section. The 
brief history of the 1918 amendment shows that its purpose was to leave no 
doubt that the generic term “property.” as used in the original Act, was in- 
tended to embrace patents, trade-marks, choses in action and rights of every 
character and description. See 56 Cong. Rec. 11481, 11482. But there is noth- 
ing in that history which suggests that one type of trade-mark was intended 
to be excepted. 
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the ‘‘owner’’ and that it alone was therefore entitled to 
recover for Anchor Packing’s use. 

Anchor Packing resisted both claims. It claimed owner- 
ship of the trade-mark in itself. It based its claim, in the 
words of the Court (Id. at p. 725): 


‘¢... primarily on the familiar law that a trade-mark 
cannot exist, or, if property, it is not the subject of 
ownership except in connection with an existing busi- 
ness. Hanover Star Milling Co. v. Metcalf, 240 U.S. 
403, 413, 414 ... ; and on the assertion that neither 
the Hungarian Company nor the Federal Trade Com- 
mission . . . had a business in the United States in con- 
nection with which to use the trade-mark, but that it 
alone was engaged in such a business.”’ 


The Court of Appeals rejected Anchor Packing’s conten- 
tion. It held that as a consequence of the Alien Property 
Custodian’s seizure of the mark and ‘‘the business of said 
enemy appurtenant thereto .. .’’ the Alien Property Cus- 
todian became the owner and was entitled to recover royal- 
ties for use of the mark. The fact that the enemy did not 
have a ‘‘business’’ in the United States in the sense of a 
plant or factory affected the result not in the slightest. The 
‘‘business’’ of the enemy to which the mark was appur- 
tenant obviously referred to its business of selling goods 
in the United States bearing the mark. 

There is not a word in any of the statutory provisions 
of the Act which would warrant attributing to Congress 
a purpose to except an enemy-owned trade-mark from the 
seizure authority merely because the goods which bear the 
mark are manufactured abroad. Indeed, to impute such 
a purpose to Congress would be, pro tanto, to frustrate 
its ultimate aim in enacting the Trading With the Enemy 
Act—to permit ‘‘reduction to possession by the United 
States’’ of ‘‘any property in this country of any alien.’’ 
Silesian American Corp v. Clark, 332 U.S. 469, 475-476. See 
also, Citres Service Cs: v. McGrath, 342 U.S. 330, 333-334. 
To read such an exception into the Act would also be to 
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overlook the admonition of the Supreme Court that the 
seizure provisions should be liberally construed to carry 
out this purpose. United States v. Chemical Foundation, 
272 U.S., 1, 9-10; Cities Service Co. v. McGrath, supra; 
Propper v. Clark, 337 U.S. 472, 481482. See also, Herr- 
mann v. Rogers, 256 F. 2d 871, 877, judgment vacated on 
other grounds, 358 U.S. 332. 

Indeed, it was this purpose of the Act which led the Su- 
preme Court to refuse to except from the seizure authority 
negotiable bearer bonds issued by an American company 
merely ‘because the instrument was located abroad. Cities 
Service Co. v. McGrath, 342 U.S. 330. The uncritical 
analysis of the cases in the trade-mark field which led 
Judge Jackson to exempt a Zeiss-type trade-mark from the 
seizure provisions of the Act is not unlike the mistaken 
analysis of the cases in the field of bearer bonds which led 
District Judge McGohey in the Cities Service case to do 
the same with respect to a negotiable bearer bond located 
outside the United States. Choses in action are expressly 
included among the types of property which may be seized. 
Judge McGohey held, nevertheless, that this particular 
type of chose in action could not be seized because it was 
not property within the United States, 93 F. Supp. 408. 
His reasoning was in substance that the obligation was ap- 
purtenant to the instrument, that as the actual instrument 
was not in this country and was not mere evidence of the 
debt but the very debt itself, it was not property within 
the United States and was as much beyond the power of 
the Alien Property Custodian to seize as a chattel situated 
in Germany. ! 

The Court of Appeals for the Second Circuit reversed, 
189 F. 2d 744, holding that ‘‘bonds stand in no different 
position from any other chose in action’’ (Id. at p. 749). 
What gives value to the owner’s rights in the bond is the 
fact that the law of the United States where the obligor 
is located will make him pay.” Accordingly, there is ‘‘prop- 


* By the same token, what gives value to a trade-mark used in the United 
States is, as pointed out under Point I, supra, the protection afforded by the 
law of the United States, regardless of the place of manufacture of the goods 
bearing the mark. 
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erty’’ in the United States. This result, the Court said, 
speaking through Judge Learned Hand (Id. at p. 749): 


... accords with the purpose of the Act and with 
the policy of the United States in both wars. To make 
it impossible for the Alien Property Custodian to re- 
duce to possession debts or choses in action owed to 
aliens by our citizens would exempt a vast amount of 
enemy property, perhaps even the greater part that is 
within our reach. . . .*° 


In other contexts, the Courts have likewise respected the 
all-embracing language of the Act and have heeded the 
Supreme Court’s admonition of reading the seizure provi- 
sions liberally to carry out its purpose. They have refused 
to exempt from the vesting power types of interests the 
status of which as ‘‘property’’ was more doubtful than the 
trade-mark rights here involved, as, for example, an in- 
choate right of dower;** a widow’s right in a statutory 
workmen’s compensation award which ‘‘. . . is unique in 
that it cannot be surrendered by agreement, assigned, or 
transmitted to the possessor’s heirs, and in that it is sub- 
ject to defeasance for failure of the possessor to remain 
single or to survive . . . :’’* an interest in a spendthrift 
trust which is not assignable and not reachable by credi- 
tors; ** an unliquidated claim for alleged breach of con- 
tract; ** a contingent future interest, which is held to be an 
existing interest, entitled to judicial protection, notwith- 
standing (a) that enjoyment thereof is postponed and (b) 


*” The Supreme Court affirmed. 342 U.S. 330. It held that there was prop- 
erty “within the United States” because 

. the obligor . . . is within the United States and the obligation of which 
the debenture is evidence can be ar ely dealt with through the exercise of 
jurisdiction over [the obligor]... .” (342 US. at p. 334). 


™ Miller v. Lautenberg, 239 NY. 132, 145 NE. 907. 
= Todeva v. Oliver Iron Mining Co., 232 Minn. 422, 45 N.W. 782, 788. 


™ Matter of Bendit, 214 App. Div. 446, 212 N.Y. Supp. 526; Estate of Zuber, 
146 Cal. App. 2d 584, 304 P. 2d 247. 256; 2 Scott. Trusts (2d ed., 1956), § 157.4; 
Griswold, Spendthrift Trusts (2d ed., 1947), § 344. 


™“ Farbenfabriken Bayer, A. G. v. Sterling Drug, Inc., 251 F. 2d 300 (C.A. 3), 
cert. den. 356 U.S. 957; Mutzenbecher v. Sees 16 F. 2d 173 (S.D.N-Y.), aff’d 
16 F. 2d 174 (C.A. 2), cert. den. 273 US. 7 
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that the owner (or his transferee) may never be entitled to 
the enjoyment thereof.* 
Til 


The Attorney General Is The Owner of the American Rights 
in the Zeiss Trade-Mark 


We have shown that the American rights in a Zeiss-type 
trade-mark constitute property in the United States (Point 
I). We have further shown that the Trading With the 
Enemy Act expressly authorizes the vesting of such rights 
(Point II). We now propose to show (a) that the Cus- 
todian, through the exercise of the vesting authority, ac- 
quired these rights, (b) that these rights have not been 
lost by abandonment, at least vis-a-vis the appellants, and 
(c) that even if so lost, they have been reacquired by the 
1953 vesting order. 


A. The Government Originally Became the Owner by Vir- 
tue of the World War I Seiewre Orders. It Reac- 


quired the Ownership by Reassignment from Chemical 
Foundation to Which It Had Earlier Assigned the 
Rights Following the World War I Seizure. 


In 1912, the trade-mark ‘‘Zeiss’’ was first registered in 
the Patent Office by the firm of Carl Zeiss, Jena, under 
Registration No. 85,539 (J.A. 87, 203). Acting under the 
authority of the Trading With the Enemy Act, the Alien 
Property Custodian, upon determining that the firm of 
Carl Zeiss, of Jena, Germany, is an enemy, seized in 1919 
and 1921 the trade-mark ‘‘Zeiss’”’ identified by Registra- 
tion No. 85,539, and ‘‘the business of the enemy appurtenant 
thereto”? (J.A. 89-92, 203-204). The relevant language of 
the orders was identical with that used in all orders issued 
during World War I with respect to trade-marks and is 
plainly indistinguishable from that of the order in Hicks 


% Kammholz v. Allen, 256 F. 2d 437 (C.A. 2); Herrmann v. Rogers, 256 F. 2d 
871, judgment vacated on other grounds, 358 US. 332; Rogers v. Hartford- 
Connecticut Trust Co., 165 F. Supp. 116 (Conn.); Estate of Zuber, 146 Cal. 
App. 2d 584, 304 P. 2d 247. 
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v. Anchor Packing Co., 16 F. 2d 723, 727 (C.A. 3). It is 
settled that the effect of such an order is to divest the 
enemy owner of his rights in the property described in the 
order and to make the Alien Property Custodian the owner. 
United States v. Chemical Foundation, 272 U.S. 1, 11; Hicks 
v. Anchor Packing Co., supra. See also, Cummings v. 
Deutsche Bank, 300 U.S. 115, 120-121. 

As the owner of the American rights in the trade-mark, 
the Custodian could assign them. United States v. Chemi- 
cal Foundation, supra. This he did following the issuance 
of each of the 1919 and 1921 orders. He assigned them to 
Chemical Foundation, Inc., a Delaware corporation. (J.A. 
92-98, 203-204.) Chemical Foundation, in turn, granted a 
license to the United States to use the registration and 
mark (J.A. 98-106, 204). In 1932, Chemical Foundation 
renewed the registration of the mark in the Patent Office 
(J.A. 173-174, 204). 

In October 1950, the Attorney General obtained an as- 
signment from Chemical Foundation, in whose name the 
registration stood (J.A. 109-110, 205). After learning that 
Chemical Foundation as a Delaware corporation had been 
dissolved and its assets transferred to a New York cor- 
poration, also known as Chemical Foundation, the Attorney 
General obtained in February 1951 a ratification of the as- 
signment from the New York corporation (Dfts.’ Exh. 53; 
J.A. 205). In 1952, the trade-mark registration was re- 
newed in the Patent Office in the name of the Attorney 
General (J.A. 205). 

Thus, apart from the 1953 vesting order, to which we 
shall revert under Point III C, znfra, the Attorney Gen- 
eral’s title to the rights traces back to his World War I 
seizure orders. Chemical Foundation, which held the title 
for a time by assignment, reassigned the ownership to the 
Attorney General. 

The District Court, however, held that even had the 
Custodian or the Attorney General or Chemical Founda- 
tion acquired the rights, they were lost by abandonment 
(J.A. 216). We shall now consider this holding. 
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B. The District Court Erred m Its Conclusion That the 
Chemical Foundation Had Lost Its Rights im the 
Zeiss Mark Through Abandonment 


In addition to its conclusion that the purported World 
War I seizures of the Zeiss mark failed of their effect, the 
District Court found further that any interest which might 
thereby have been acquired had evaporated in the hands of 
the Government’s assignee, the Chemical Foundation, 
owing to the latter’s abandonment of the mark. This con- 
clusion, however, is in defiance of the undisputed facts of 
the case, as well as of basic considerations underlying the 
doctrine of abandonment. 

Beyond question, there was no showing that, as a matter 
of fact, Chemical Foundation abandoned its rights in the 
Zeiss trade-mark. It is settled law that mere non-use will 
not establish abandonment. Beechnut Co. v. Lorillard Co., 
273 U.S. 629, 632; Baglin v. Cusenier Co., 221 U.S. 580, 597; 
Hazeltine Corp. v. United States, 120 U.S.P.Q. 295 (Ct. of 
Cl.); Application of Brockway Glass Co., 154 F. 2d 673, 675 
(C.C.P.A.).3® Intent to abandon might of course be in- 
ferred,|in the absence of some positive indication of aban- 
donment, from long and utter indifference. Here, however, 
Chemical Foundation repeatedly and positively demon- 
strated its intent not to abandon its rights. In 1921, it gave 
a license to the Government with respect to the mark (J.A. 
204). About the same time it negotiated over royalties with 
the Harold Bennett firm (Dfts.’ Exh. 57). Later, it renewed 
the registration of the mark in its own name. (J.A. 204.) 
Finally, it reassigned its rights to the Government (J.A. 
205). 

These indications of a continuing, albeit small, interest 
in the ZEISS mark on the part of the Chemical Founda- 
tion suggest that it was found to have abandoned its rights, 
not as a matter of fact but as a matter of law. 

Now, it may be conceded that the doctrine of abandon- 
ment in law has its legitimate place in trade-mark law. It 

™* “Abandonment, in the strict sense. rests upon an intent to abandon, and 


we have no purpose to qualify the authority of Sazlehner v. Eisner & M. Co., 
179 US. 19, 31, to that effect.” Hanover Star Milking Co. v. Metcalf, 240 US. 
403. 
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is characteristically invoked in a case where a prior user of 
the mark in question, Manufacturer A, has stopped using 
the mark for a period during which Manufacturer B in- 
nocently adopts it and uses it on his own competing goods. 
Notwithstanding the absence of acts pointing to abandon- 
ment in fact, A may be held nonetheless to have abandoned 
the mark, so as to defeat his infringement action and per- 
mit the registration of the mark to be transferred to B. In 
so holding, as the cases make it clear, courts have a two- 
fold aim. Where the mark has come to mean no longer 
A’s but instead B’s goods, denial of further use to A fore- 
stalls possible deception of the public. See, Royal Baking 
Powder v. Raymond, 70 Fed. 376 (N.D. IIll.), affirmed 85 
Fed. 231 (C.A. 7) ; Penetrene Corp. v. Plough, Inc., 121 F. 
2d 539 (C.C.P.A.); McKesson & Robbins v. Charles H. 
Phillips Chem. Co., 53 F. 2d 342 (C.A. 2) cert. den. 285 U.S. 
902. Denial of further use to A also serves to recognize the 
interest in the mark which B’s innocent efforts and expendi- 
tures have created in him. Pflugh v. Eagle White Lead Co., 
185 Fed. 769 (C.A. 3) cert. den. 220 U.S. 615; Landers, 
Frary & Clark v. Universal Cooler, 85 F. 2d 46 (C.A. 2); 
Sherwood Co. v. Sherwood Distilling, 177 Md. 455, 9 A. 2d 
842, 44 U.S.P.Q. 177. 

Thus understood, the doctrine of abandonment in law is 
obviously inappropriate and inapplicable to the circum- 
stances of the present case. In the first place, possible 
deception of the public is simply not involved. That possi- 
bility arises from the competition of several sources of 
goods. No source of ZEISS goods alternate to the Zeiss 
Foundation has ever been in the picture.*? Chemical 
Foundation’s failure to license the importation of ZEISS 
goods of Carl Zeiss, Inc. obviously made no difference in 
the meaning of the mark. Accordingly, whether the for- 
mer exercised its rights early, late or not at all, had nothing 
to do with deceiving the public. 

Also absent from the present situation is anyone, whether 
or not a party to this suit, with equities in the mark which 
are counter to those of the Government and which deserve 


* We are of course talking of the period before the Sovict Confiscation of 
the Jena concern. 
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protection. Even if the Zeiss Foundation were a party to 
the suit, it could show no injury during the period 1919-1950 
from the actions of the Chemical Foundation. In no sense 
could the former be said to have relied upon the failure of 
the latter to insist on licensing the importations of Carl 
Zeiss, Inc. On the contrary, the longer that Chemical 
Foundation refrained from insisting on its rights, the more 
the Zeiss Foundation saved in royalties which it otherwise 
would have had to pay. 

In a landmark case on abandonment involving resump- 
tion of use of a trade-mark by its owner, the defendant, 
after many years of non-use, the Supreme Court held that, 
‘‘Nothing had happened to make the defendant’s [equi- 
table] position worse than if it had acted more promptly 
and we see no reason to disturb the finding of two courts 
that the right to use the mark had not been lost.’’ Beechnut 
Co. v. Lorillard Co., 273 US. 629, 631, 632. Precisely the 
same observation may be made here about the position of 
Chemical Foundation. At worst it acquiesced in the use 
of its mark by the Zeiss Foundation and by Carl Zeiss, Inc. 
But it is established that acquiescence in the use of one’s 
mark by another is not a ground for invoking the doctrine 
of abandonment so long as there is no showing that the 
acquiescence prejudiced the party disputing the ownership. 
Menendez v. Holt, 128 U.S. 514, 524; Jos. S. Cohen & Sons 
Co. v. Hearst Magazines, 220 F. 9d 763 (C.C.P.A.) ; Biscegha 
Bros. Corp v. Fruit Industries, 20 F. Supp. 564 (B.D. Pa.), 
aff’d 101 F. 2d 752 (C.A. 3), cert. den. 307 U.S. 646. 
Since there was no prejudice to the Zeiss Foundation or 
to Carl Zeiss, Inc., there would be, as to them, no basis 
to find an abandonment by Chemical Foundation, even had 
they been parties to this action and entitled to have their 
equities consulted. 


“ |. Mere acqui 
though it may be 
from asserting rig 
thing more than mere 
right. to claim_the exc rk 
such owner. This has been w 
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As to Ercona and Steelmasters, who are parties here, 
their equities are, if possible, weaker yet. It is undisputed 
that they knew that Chemical Foundation owned the Ameri- 
can rights to the ZEISS mark at the time they negotiated 
with Peoples’ Owned Plant, Carl Zeiss, Jena. (Finding of 
Fact 31, J.A. 14.) Indeed, their attempt to purchase these 
rights from the Attorney General after he had reacquired 
them suggests that doubts about the validity of his pred- 
ecessor’s title were late to arrive. (Dfts.’ Exh. 6; J.A. 
39, 49, 50.) They can hardly claim prejudice because the 
American owner of the mark ultimately decided to assert 
his rights. 

But there is a more basic infirmity in appellees’ position, 
which entirely precludes their invoking the doctrine of 
abandonment against the Government. We can find no case 
involving a concededly valid mark * in which a party asking 
for the cancellation of a registration because of abandon- 
ment has not, as an indispensable part of his case, alleged 
his own superior right to its use. Consider, however, the 
position of appellees. Since they admit that ZEISS re- 
mains a valid trade-mark, their own position can rise no 
higher than that of their supplier, People’s Owned Plant, 
Carl Zeiss, Jena. But, as dealt with in detail, supra, their 
supplier has been found devoid of interest in the ZEISS 
trade-mark by the Supreme Court of West Germany. Deci- 
sions of other courts (excluding those of East Germany) 
which have had occasion to consider the issue of ownership 
appear to be to the same effect (Dfts.’ Exhs. 33-38). 

Now, appellees have from the first insisted, and have per- 
suaded the court, that ‘‘the respective rights, if any, of the 
several Carl Zeiss firms now located in East Germany and 
in West Germany, are not in issue in this case;’”’ (Finding 
of Fact 11, J.A. 216). If appellees wish the question of 
the rights of their supplier kept out of the case, partic- 
ularly in the face of facts strongly suggesting that the 
latter has no rights whatever in the ZEISS mark, they are 
without standing to invoke the doctrine of abandonment 


* We leave out of account cases wherein a party petitioning for cancellation 
of a trade-mark argues that the mark has become a generic term. 
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against the Government. The doctrine is, as we have seen, 
equitable in conception, and appellees have chosen in effect 
to withdraw their equities from the court’s consideration. 
Under the circumstances, it was an error for the District 
Court to hold that the Government’s rights in the ZEISS 
mark were extinguished, at the behest of parties who neither 
showed nor connected themselves with any proprietary 
interest therein. 

The upshot is that whether the District Court found the 
mark to have been abandoned by Chemical Foundation as 
a matter of fact or as a matter of law, the finding must 
be deemed in error. 


C. Assuming a Loss of the Rights Through Abandonment, 
They Were Recaptured by the 1953 Vesting Order 


Should this Court hold, contrary to the position we have 
urged, that the rights in the mark were lost through aban- 
donment by Chemical Foundation, appellees are still not 
entitled to the judgment below. For, if there was abandon- 
ment, then the German Zeiss firm reacquired the rights in 
the mark through continued use of the mark on goods sold 
in this country (J.A. 206-207). It is clear that the German 
firm could reacquire the rights in such circumstances. See, 
Mayer Fertilizer & Junk Co. v. Virgina Carolina Chemical 
Co., 35 App. D.C. 425. And if the German firm reacquired 
the rights, then those rights passed to the Attorney Gen- 
eral by virtue of Vesting Order No. 19243, issued in April 
1953 (J.A. 120-122) by which he vested: 


All right, title and interest, if any, of whatsoever kind 
or nature, including without limitation any reversion- 
ary interest, under the statutory or common law of the 
United States and of the several States thereof, of 
Carl Zeiss, Jena .. . in and to any and all registered 
or unregistered trade-marks . . . heretofore transferred 
or assigned to... the Attorney General of the United 
States. ... 
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CONCLUSION 


For the foregoing reasons, the judgment below should 
be reversed. 


Respectfully submitted, 


Datias §. TowNnseEnn, 
Assistant Attorney General, 
Director, 
Office of Alien Property, 


GrorcE B. Srarts, 
Irwin A. SEIBEL, 
Pav J. SPIELBERG, 


Attorneys, 
Department of Justice, 
Attorneys for Appellants. 
April, 1958. 
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SUPPLEMENT 


1. Trading with the Enemy Act, c. 106, 40 Stat. 411, as 
amended, 50 U.S.C. et seq.: 


Sec. 5(b)(1) During the time of war or during any other 
period of national emergency declared by the President, the 
President may, through any agency that he may designate, 
or otherwise, and under such rules and regulations as he 
may prescribe, by means of instructions, licenses, or other- 
wise— 


* a * * * 


(B) investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit, any acquisition holding, 
withholding, use, transfer, withdrawal, transportation, 
importation or exportation of, or dealing in, or exercis- 
ing any right, power, or privilege with respect to, or 
transactions involving, any property in which any for- 
eign country or a national thereof has any interest. 


by any person, or with respect to any property, subject to 
the jurisdiction of the United States; and any property or 
interest of any foreign country or national thereof shall 
vest, when, as, and upon the terms, directed by the Presi- 
dent, in such agency or person as may be designated from 
time to time by the President, and upon such terms and con- 
ditions! as the President may prescribe such interest or 
property shall be held, used, administered, liquidated, sold, 
or otherwise dealt with in the interest of and for the benefit 
of the United States, and such designated agency or person 
may perform any and all acts incident to the accomplish- 
ment or furtherance of these purposes; 


Sec. 7(c) If the President shall so require any money 
or other property including (but not hereby limiting the 
generality of the above), patents, copyrights, applications 
therefor, and rights to apply for the same, frade marks, 
choses ‘in action, and rights and claims of every character 
and description owing or belonging to or held for, by, on 
account of, or on behalf of, or for the benefit of, an enemy 
or ally'of enemy not holding a license granted by the Presi- 
dent hereunder, which the President after investigation 
shall determine is so owing or so belongs or is so held, shall 
be conveyed, transferred, assigned, delivered, or paid over 
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to the Alien Property Custodian, or the same may be seized 
by the Alien Property Custodian; and all property thus 
acquired shall be held, administered and disposed of as else- 
where provided in this Act. 

Any requirement made pursuant to this Act, or a duly 
certified copy thereof, may be filed, registered, or recorded 
in any office for the filing, registering, or recording of con- 
veyances, transfers, or assignments of any such property 
or rights as may be covered by such requirement (inelud- 
ing the proper office for filing, registering, or recording 
conveyances, transfers, or assignments of patents, copy- 
rights, trade-marks, or any rights therein or any other 
rights) ; and if so filed, registered, or recorded shall impart 
the same notice and have the same force and effect as a duly 
executed conveyance, transfer, or assignment to the Alien 
Property Custodian so filed, registered, or recorded. 


9. Trade-Mark Act of 1946, c. 540, 60 Stat. 427, 15 U.S.C. 
1051, et seq.: 


Src. 10. A registered mark or a mark for which applica- 
tion to register has been filed shall be assignable with the 
goodwill of the business in which the mark is used, or with 
that part of the goodwill of the business connected with the 
use of and symbolized by the mark, and in any such assign- 
ment it shall not be necessary to include the goodwill of the 
business connected with the use of and symbolized by any 
other mark used in the business or by the name or style 
under which the business is conducted: Provided, That any 
assigned registration may be canceled at any time if the 
registered mark is being used by, or with the permission of, 
the assignee so as to misrepresent the source of the goods 


or services in connection with which the mark is used. As- 
signments shall be by instruments in writing duly executed. 
Acknowledgment shall be prima facie evidence of the ex- 
ecution of an assignment and when recorded in the Patent 
Office the record shall be prima facie evidence of execution. 
An assignment shall be void as against any subsequent 
purchaser for a valuable consideration without notice, 
unless it is recorded in the Patent Office within 3 months 
after the date thereof or prior to such subsequent purchase. 
The Commissioner shall keep a separate record of such 
assignments submitted to him for recording. 


An Assignee not domiciled in the United States shall be 
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subject to and comply with the provisions of section 1 (d) 
hereof. 


* * * * * 


Sec. 14. Any person who believes that he is or will be 
damaged by the registration of a mark on the principal 
register established by this act, or under the act of March 3, 
1881, or the act of February 20, 1905, may upon the payment 
of the prescribed fee, apply to cancel said registration— 


(a) Within five years from the date of the registra- 
tion of the mark under this act; or 

(b) Within five years from the date of the publica- 
tion under section 12 (c) hereof a mark registered under 
the act of March 3, 1881, or the act of February 20, 
1905; or 

‘(c) At any time if the registered mark becomes the 
common descriptive name of an article or substance on 
which the patent has expired, or has been abandoned 
or its registration was obtained fraudulently or con- 
trary to the provisions of section 4 or of subsections 
(a), (b), or (¢) of section 2 of this act for a registra- 
tion hereunder, or contrary to similar prohibitory pro- 
visions of said prior acts for a registration thereunder, 
or if the registered mark has been assigned and is 
being used by, or with the permission of, the assignee 
so as to misrepresent the source of the goods or serv- 
ices In connection with which the mark is used, or if 
the mark was registered under the act of March 3, 
1881, or the act of February 20, 1905, and has not been 
published under the provisions of subsection (c) of 
section 12 of this act; or 


Provided, That the Federal Trade Commission may apply 
to eancel on the grounds specified in subsections (c) and 
(ad) of this section any mark registered on the principal 
register established by this act, and the prescribed fee shall 
not be required. 


Sec: 42. That no article of imported merchandise which 
shall copy or simulate the name of any domestic manufac- 
ture, or manufacturer, or trader, or of any manufacturer 
or trader located in any foreign country which, by treaty, 
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convention, or law affords similar priviliges to citizens of 
the United States, or which shall copy or simulate a trade- 
mark registered in accordance with the provisions of this 
act or shall bear a name or mark calculated to induce the 
public to believe that the article is manufactured in the 
United States, or that it is manufactured in any foreign 
country or locality other than the country or locality in 
which it is in fact manufactured, shall be admitted to entry 
at any customhouse of the United States; and, in order to 
aid the officers of the customs in enforcing this prohibition, 
any domestic manufacturer or trader, and any foreign 
manufacturer or trader, who is entitled under the provi- 
sions of a treaty, convention, declaration, or agreement 
between the United States and any foreign country to the 
advantages afforded by law to citizens of the United States 
in respect to trade-marks and commercial names, may re- 
quire his name and residence, and the name of the locality 
in which his goods are manufactured, and a copy of the 
certificate of registration of his trade-mark, issued in ac- 
cordance with the provisions of this act, to be recorded in 
books which shall be kept for this purpose in the Depart- 
ment of the Treasury, under such regulations as the Sec- 
retary of the Treasury shall prescribe, and may furnish to 
the Department facsimiles of his name, the name of the 
locality in which his goods are manufactured, or of his 
registered trade-mark, and thereupon the Secretary of the 
Treasury shall cause one or more copies of the same to be 
transmitted to each collector or other proper officer of 
customs. 

Sec. 43. (a) Any person who shall affix, apply, or annex, 
or use in connection with any goods or services, or any con- 
tainer or containers for goods, a false designation of origin, 
or any false description or representation, including words 
or other symbols tending falsely to describe or represent 
the same, and shall cause such goods or services to enter 
into commerce, and any person who shall with knowledge 
of the falsity of such designation of origin or description 
or representation cause or procure the same to be trans- 
ported or used in commerce or deliver the same to any 
carrier to be transported or used, shall be liable to a civil 
action by any person doing business in the locality falsely 
indicated as that of origin or in the region in which said 
locality is situated, or by any person who believes that he 
is or is likely to be damaged by the use of any such false 
description or representation. 
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(b) Any goods marked or labeled in contravention 
of 'the provisions of this section shall not be imported 
into the United States or admitted to entry at any 
eustomhouse of the United States. The owner, im- 
porter, or consignee of goods refused entry at any 
customhouse under this section may have any recourse 
by protest or appeal that is given under the customs 
revenue laws or may have the remedy given by this act 
in cases involving goods refused entry or seized. 


3. Tariff Act of 1930, c. 497, 46 Stat. 741, 19 U.S.C. 1526, 
et seq.: 


Sxc.'526. (a) It shall be unlawful to import into the 
United States any merchandise of foreign manufacture if 
such merchandise, or the label, sign, print, package, wrap- 
per, or receptacle, bears a trade-mark owned by a citizen 
of, or by a corporation or association created or organ- 
ized within, the United States, and registered in the Patent 
Office by a person domiciled in the United States, under 
the provisions of sections 81 to 109 of Title 15, and if a 
copy of the certificate of registration of such trade-mark 
is filed with the Secretary of the Treasury, in the manner 
provided in section 106 of said Title 15, unless written con- 
sent of the owner of such trade-mark is produced at the 
time of making entry. 


(b) Any such merchandise imported into the United 
States in violation of the provisions of this section 
shall be subject to seizure and forfeiture for violation 
of the customs laws. 

(c) Any person dealing in any such merchandise 
may be enjoined from dealing therein within the United 
States or may be required to export or destroy such 
merchandise or to remove or obliterate such trade- 
mark and shall be liable for the same damages and 
profits provided for wrongful use of a trade-mark, 
ee the provisions of such sections 81 to 109 of 

itle 15. 
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Questions Presented 


In the opinion of appellees, the questions presented 
are as follows: 


Where (a) certain trademarked products imported into 
the United States have always been manufactured abroad 
and never in the United States; (b) the trademark on those 
products, originally registered in the United States Patent 
Office by their foreign manufacturer, has always consistently 
been imprinted on them only in the country of their origin; 
(c) the trademarked products have been sold in this country 
always through various distributors and retailers and never 
through an exclusive distributor or sales agent; (d) the 
foreign manufacturer has never assigned his rights to the 
trademark to anyone in this country; and (e) the trademark 
has always signified to the public the foreign manufacture 
and origin of the goods: 


(1) Is there in the United States any business or good- 
will to which the trademark is appurtenant? 


(2) Under general principles of trademark law, may 
the trademark be transferred in gross, that is, without 
a business or goodwill to which it is appurtenant? 


(3) Was the trademark subject to vesting under the 
Trading with the Enemy Act? 


(4) If the trademark was subject to vesting and actually 
vested under that Act, were the rights so acquired lost, 
under the circumstances of this case, by abandonment of 
the mark, its non-use, and acquiescence in its use by others? 








Questions Presented 
Counter-Statement of the Case 


. The nominal ‘‘ownership’’ and registration of 
the Zeiss trademark in the United States 


. The East German-West German controversy 





. The imposition of the embargo and the result- 
ing injuries to appellees 


Statutes Involved 


I. The Attorney General never acquired owner- 
ship of the Zz1ss trademark or rights to its ex- 
clusive use in the United States 


A. The Patent Office registration of the Zztss 
mark in the name of the Attorney General 
affords merely prima facie evidence of 
ownership of and exclusive right to use the 
mark. Such presumptions may be rebutted 





. The Attorney General acquired no rights in 
the Zeiss mark by reason of the World War I 





1. A trademark cannot be assigned or ac- 
quired except as incidental to transfer 
or acquisition of the business in connec- 
tion with which it is used 
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2. There has at no time been a business in 
the United States to which the Zeiss 
trademark has been appurtenant 


. The Trading with the Enemy Act does 
not authorize the vesting of trademarks 
in gross 

C. The Attorney General acquired no rights 
in the Zeiss trademark through Chemical 
Foundation 


D. The Attorney General acquired no rights 
in the Zeiss trademark by reason of the 
World War II vesting orders 


. Even if the Attorney General or his predeces- 
sors in interest at any time acquired rights in 
the Zeiss trademark, such rights were there- 


after lost by abandonment, non-use, and acqui- 
escence in use of the mark by others 


A. 'The attempted transfers of the Ze1ss mark 
separately from a business or a business 
goodwill constituted an abandonment 


. The long non-use of the mark by the Attor- 
ney General, and his acquiescence in its use 
by others constituted abandonment 


. The Attorney General acquired no rights in 
the Zeiss mark by reason of the 1953 vesting 


Conclusion 
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In November, 1921, Chemical Foundation granted the 
United States a non-exclusive license to use the mark; 
once again without conveyance of any business. In Febru- 
ary, 1932, the trademark registration in the Patent Office 
was renewed in the name of Chemical Foundation. In 
October, 1950, Chemical Foundation executed an ‘‘Assign- 
ment’’, purporting, for a nominal consideration, to quit- 
claim, assign and transfer to the Attorney General, all 
right, title and interest in the Zeiss mark which the Cus- 
todian would have had had his prior assignment to Chemical 
Foundation not occurred.* On February 20, 1952, on his 
representation of ownership, the registration of the mark 
was renewed in the name of the Attorney General (J.A. 
204, 205). 


On April 8, 1953, by Vesting Order No. 19,243, the 
Attorney General purported to vest all ‘‘right, title and 
interest, if any’’ of Zeiss Jena in the ‘‘ goodwill of the busi- 
ness in the United States of Carl Zeiss, Inc.,’’ a New York 
corporation (‘‘Zeiss New York’’), and in all trademarks 
and trade-names ‘‘appurtenant to such business or hereto- 
fore transferred or assigned to, or now owned by the At- 
torney General * * *’’ (J.A. 205-206).° 


2. The sale of Zeiss-marked goods in the United States. 


From 1912, when the mark was first registered in the 
United States, until some time in 1950, all products sold 
here bearing the Zeiss mark were manufactured at the 


4 Although Chemical Foundation’s certificate of incorporation 
empowered the corporation to grant licenses to the United States 
“upon a non-exclusive and royalty-free basis” and to others “upon 
reasonable and equal terms and without advantage”, it included no 
provision authorizing sale, assignment or other transfer of patents 
or trademarks (J.A. 204). 

5 Zeiss New York was organized in 1925, all of its stock being 
owned by or for the benefit of Zeiss Jena. As will appear, however, 
Zeiss New York, at no time served as exclusive distributor or agent 
of its German parent, nor did it ever own any trademarks. In 1942, 
by Vesting Order No. 138, the Custodian vested all of the stock of 
Zeiss New York, and the Attorney General still holds that stock 
(J.A. 206, 207). 
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German plants of Zeiss Jena. The trademark was im- 
printed at their place of manufacture, in Jena; no such im- 
printing was ever done in the United States. The ZEtss- 
marked products exported into this country were sold to 
various wholesalers and retailers, never to any one specific 
concern. Zeiss Jena never had an exclusive distributor- 
ship or sales agency arrangement with any person or firm 
in the United States, and it never assigned its rights to 
the mark to any one in this country (J.A. 206, 208).° 


¢ The record does not support appellants’ effort to identify the 
Ze1ss mark with International Photo Sales Corporation, a New York 
corporation whose stock was seized by the Custodian in 1918 (see 
Appts. Br. 5, 6). Appellants have not even troubled to print the 
exhibits on which they rely (Dfts. Exs. 24, 25), which, in so far as 
appellants consider them significant, consist of no more than ex 
parte statements of a gentleman who was never made available for 
examination. There is nothing in the exhibits to warrant appellants’ 
statement that either the Carl Zeiss Foundation or Zeiss Jena “sent 
over its own representative to take over” International in 1915 
(Appts. Br. 5). And appellants fail to note the most significant 
facts that the Custodian’s order vesting International’s stock made 
no reference to the Zeiss mark and that Uhrenbacker, on whose state- 
ment they rely, reported that International owned no trademarks 
whatever (Plffs. Ex. 28). 

Appellants are no more warranted in questioning the accuracy 
of Finding of Fact 16 (Appts. Br. 3, n. 3; 30-31). That finding 
does indeed suggest that an appreciable volume of ZeEIss-marked 
goods was shipped from Zeiss Jena to American outlets other than 
Zeiss New York; and such is the fact, as the record plainly discloses. 
The testimony of the witness Bauer that he knew of no American 
dealers other than Zeiss New York which imported directly from 
Jena does not justify appellants’ inference that there was no other 
such American dealer (Appts. Br. 30-31). For appellants ignore 
Bauer’s testimony that there were a “great number” of American 
dealers who purchased Zeiss goods from Germany (although per- 
haps from German dealers rather than from the factory) (J.A. 197). 
And they overlook Bauer’s later notation that George Scherr Co. of 
New York purchased Zerss-marked goods directly from Zeiss Jena 
even as did Zeiss New York; a notation embodied by the reporter of 
Bauer’s testimony on deposition in a separate memorandum, which 
unfortunately was overlooked in the printing of the Joint Appendix. 
Thus, Bauer did recall another American distributor which purchased 
directly from Zeiss Jena, and appellants’ argument from inference 
falls. 





b) 


Although from 1919 to 1950, the Zeiss trademark regis- 
tration was nominally in Chemical Foundation’s name, that 
corporation never used the mark, nor owned, engaged in, 
operated, or conducted any business to which the mark was 
appurtenant. Early in the 1920’s, shortly after Zeiss Jena 
had resumed shipment of Zeriss-marked products into the 
United States, Chemical Foundation suggested to the firm 
of Harold M. Bennett, an importer of such products, that 
the question of royalty payments for importation of Zrtss- 
marked merchandise was under consideration. The Bennett 
firm, however, questioned the propriety of any such de- 
mand, and Chemical Foundation neither pressed its sug- 
gestion nor at any time received any payments in connection 
with the sale of Ze1ss-marked merchandise in this country. 
After 1925, when Zeiss New York became the predominant 
importer of Zeiss goods, Chemical Foundation never again 
renewed its suggestion (J.A. 209, 210).? 


Similarly, neither the Custodian nor the Attorney Gen- 


eral has ever demanded or received payment in connection 
with the importation or sale of Zr1ss-marked goods in the 
United States or owned, engaged in, operated or con- 
ducted any business to which the mark was appurtenant. 
Nor has Zeiss New York or any other person or firm at 
any time owned, engaged in, operated or conducted any 
such business in the United States. In so far as the mark 
is concerned, the business enterprise conducted by the 
New York firm has been but a distributorship business, the 
firm serving only as a channel through which Zziss-marked 


7 Since appellants have admitted that Chemical Foundation did 
not use the mark in connection with any business (J.A. 52, 58) and 
the court so found (J.A. 209-210), it is the nadir of understatement 
for appellants to write that “Chemical Foundation made somewhat 
less than intensive use of its property” in the mark (Appts. Br. 6). 

Nor is there any more justification for appellants’ statement that 
“the record reflects recognition by the Bennett concern that Chemical 
Foundation could rightfully assume to license the former’s importa- 
tions” (ibid.). The exhibit on which appellants rely (Dfts. Ex. 
57) and which they have not even deigned to print is but a letter from 
Bennett to the corporation seeking “to confirm” an agreement “that 
there will be no royalty charged for the use of” the ZEIss trademark. 











goods have been distributed and sold in this country, and 
the mark at no time has been appurtenant to its business 
(J.A. 209, 210). 


3. The signification of the Zeiss mark in the United States. 


The Zeiss mark, as applied to scientific, optical and 
photographic instruments and equipment and related sup- 
plies sold in the United States, has always signified to trade 
and consuming public alike that goods so marked were 
manufactured in Germany. The mark has never signified 
origin or source in the United States or elsewhere than in 
Germany (J.A. 210). 


4. The East German-West German controversy. 


The trial court concluded that the respective rights, if 
any, in the Ze1ss mark of the several Carl Zeiss firms now 
located in East Germany and in West Germany are not 
in issue in this case; and the court consequently expressed 
no opinion with respect to those rights (J.A. 216). The 
court also stated that decisions rendered by foreign courts 
with respect to the rights of these competing firms are not 
relevant here (zbid.). Nonetheless, appellants devote some 
four pages of their Statement to the ‘‘Hast Zone-West Zone 
eontroversy’’ (Appts. Br. 7-10). A few words with respect 
to this Statement therefore seem appropriate. 


Prior to the recent war, the ownership of Zeiss Jena 
was vested in an eleemosynary organization known as the 
Zeiss Stiftung or Foundation.* Soon after the allied forces 


8 The Carl Zeiss Foundation was established in 1889 for the pur- 
poses, inter alia, of developing and promoting the precision mechanics 
industry which had been started in Jena in the mid-nineteenth cen- 
tury; of assuring the economic security of that enterprise and the 
maintenance and growth of a skilled labor force to service it; of 
advancing the social and economic status of its workers; of con- 
tributing to the general welfare of the entire working population of 
Jena; and’ of permitting studies in science and mathematics, par- 
ticularly at the University of Jena. The charter of the Foundation 
provided that its legal domicile should at all times be Jena and that 
that provision as to domicile could not under any circumstances or 
in any manner be amended or repealed (J.A. 43-44, 47). 





overran Jena, the former officials of the Foundation were 
transported from that city to the newly created West Zone 
of Germany. There they organized firms for the produc- 
tion of the same types of goods which previously had been 
manufactured in Jena. The Jena firm continued its manu- 
facture of such products. In 1948, the Jena firm was 
nationalized by the East German authorities. Shortly 
thereafter and notwithstanding the Foundation charter 
provisions which fixed its unalterable domicile in Jena, 
the former officials now in the West Zone secured decrees 
from the West German authorities purporting to change 
the Foundation’s domicile to Heidenheim, in West Ger- 
many. The Jena Foundation has nevertheless contended 
that it remained the true foundation and the Jena firm 
the owner of the Zeiss trademark. On the other hand, 
the Foundation newly domiciled in Heidenheim has con- 
tended that it is the true foundation and that its subsidiary 
West German firm is the owner of the Zretss mark. Each 
accordingly considers the other the usurper. It is this 
controversy which has inspired numerous lawsuits in 
foreign courts. 


Whatever may be the claims of these competing founda- 
tions and their affiliated firms, they obviously can have no 
significance for our case. Neither the Jena nor the Heiden- 
heim concern is a party to this litigation, and neither has 
sought to bar appellees’ importation and sale of Zeztss- 
marked goods. The rights of the parties to this case do 
not depend on the rights, such as they may be, of the Jena 
firm or the Heidenheim firm. 


In these circumstances, it is plain that the decisions of 
foreign courts which appellants have introduced in this 
proceeding (and particularly Defendants’ Exhibit 16, on 
which their Statement so heavily relies) are immaterial and 
irrelevant. Exhibit 16 (which appellants have not even had 
printed) in any event is expressly limited to the rights of 
the litigating parties in West Germany, thus recognizing 
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the well-established principle that such rulings with respect 
to trademark rights have no extraterritorial effect. Vanity 
Fair Milis v. T. Eaton Co., 234 F. 2d 633, 639, cert. den. 
352 U.S. 871. 


5. The imposition of the embargo and the resulting 
injuries to appellees. 


In 1949, appellee Steelmasters, a long established im- 
porting concern, initiated negotiations with the Carl Zeiss 
firm in Jena. In May, 1950, Steelmasters became its ex- 
elusive United States importer for Ze1ss-marked products 
of its Jena plant. Appellee Ercona was then organized to 
serve as exclusive distributor for those goods. Whereupon, 
except for outstanding orders, the Jena firm’s direct sale of 
Ze1ss-marked products to Zeiss New York, which had been 
resumed ‘after the close of World War II, ceased; and all 
such shipments from Jena were thereafter directed to 
appellees. Zeiss New York continued to purchase Zetss- 


marked products, but only from the competing West 
German firm, which had been organized after the war 
and now also claimed to be the successor of Zeiss Jena.® 


® West German shipments were, however, in part Jena-originated 
products. Moreover, appellants are in error when they state that the 
post-World War II pattern of exportation of Zerss goods into the 
United States from both East and West German plants was changed 
by the nationalization of the Zeiss Jena plants in East Germany 
(Appts. Br. 7). Nationalization had occurred as early as 1948; 
notwithstanding Zeiss New York (whose stock was owned by the 
Attorney General) continued thereafter to import ZEIss-marked goods 
from the nationalized East German plant (J.A. 207-208, 211). Zeiss 
New York ceased importing such goods from East Germany not 
because of nationalization but only by reason of appellees’ interven- 
tion; the president of Zeiss New York, who has been intimately and 
continuously affiliated with the Zeiss organization for half a century, 
testified that had the Jena firm not entered into the exclusive importer 
arrangement with Steelmasters in 1950, Zeiss New York would have 
been prepared to continue to sell Jena-originated merchandise under 
the ZeIss mark (J.A. 211). 
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On June 28, 1951, the Attorney General filed a copy of 
the Patent Office certificate of registration of the Zeiss mark 
(on which the 1950 assignment from Chemical Foundation 
to the Attorney General had been noted) with the Treasury 
Department officials. Despite appellees’ protest, the Treas- 
ury officials accepted the certificate for recordation and 
notified Steelmasters that it would thereafter be barred 
from importing Zrtss-marked goods unless written consent 
for such entry was first obtained from the Attorney General 
(J.A. 212), 20 


For some years thereafter, the Attorney General con- 
sented to appellees’ importation of designated shipments 
of Zeiss goods, shipments ever becoming more and more 
limited in quantity. Finally, the Attorney General refused 
to consent to any further importations after August 21, 
1955, announcing that authorizations for the commercial 
importation of Zertss-marked goods would thereafter be~ 
granted only as to products manufactured in West Ger- 
many. From that time until the issuance of the judgment 
below, a period of more than three years, appellees were 
barred by the Customs authorities from importing sub- 
stantial quantities of goods bearing the Ze1ss mark which 
they had purchased from the Jena firm, unless first they 
obliterated that mark (J.A. 212-213). 


Statutes Involved 


The relevant statutory provisions have been printed in 
the Supplement to appellants’ brief, pp. 46 seq. 


7° Appellants’ suggestion that the renewal of the registration to 
the Attorney General in 1952 preceded his recordation of the mark 
with the Customs officials (Appts. Br. 4) isin error. The recordation 
of the mark was in 1951, in reliance on the assignment from Chemical 
Foundation, not on the Attorney General’s renewal of the registration 
in his name, which occurred in 1952. 
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Summary of Argument 


I. 


The presumptions of ownership and right to exclusive 
use of the Zeiss mark in the United States which attend its 
registration in the Patent Office in the Attorney General’s 
name are rebutted by the record in this case. For, it is 
clear that neither the Attorney General nor any of his 
predecessors in interest ever acquired any rights to this 
mark, whether by virtue of the several vesting orders pur- 
porting to seize that mark or through the purported assign- 
ment of the mark by Chemical Foundation to the Attorney 
General. This is so because neither the vesting orders 
nor the assignment were accompanied by seizure or trans- 
fer of a business in the United States to which the Zr1ss 
mark was appurtenant. Nor could such a business have been 
transferred, since there has never been one in the United 
States to which the mark was appurtenant. The Zeiss mark 
has always signified a business and goodwill in Germany, 
never one in the United States. A trademark cannot, how- 

_ever, be assigned or acquired except as incidental to trans- 
fer or acquisition of a business; and so the purported vest- 
ings and assignment of the mark were no more than 
““naked’’ conveyances of a trademark in gross, inffective to 
transfer ownership to the mark. 


This is the holding of the court below, and it is in accord 
with other decided cases and fundamental trademark doc- 
trine. The Leitz decisions in this Circuit (Watson v. E. Lettz, 
Inc., 103 App. D. C. 74, 254 F. 2d 777; E. Leitz, Inc. v. Wat- 
son, 152 F. Supp. 631) are not to the contrary; they were 
decided in a significantly different factual complex. For 
similar reasons, Bourjois & Co. v. Katzel, 260 U. S. 689, 
and Roger and Gallet v. Janmarie, Inc., 245 F. 2d 505 
(C. C. P. A.) are distinguishable. Moreover, the position 
now advanced by appellants is completely irreconcilable 
with the policies stated and consistently reaffirmed by the 
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Alien Property Office since at least 1944. The Trading With 
the Enemy Act countenances no different result. Although 
the Act expressly contemplates the seizure of trademarks, 
its legislative history makes plain that that authority was 
not intended to sanction the vesting of trademarks in gross. 


iI. 


Even if the Alien Property Custodian or the Attorney 
General or Chemical Foundation did at any time acquire 
rights in the Zz1ss mark, they subsequently lost such rights 
by abandonment of the mark, long non-use of the mark for 
more than twenty years, and acquiescence in its use by 
others. The attempted transfers of the mark by the Cus- 
todian and by Chemical Foundation separately from a busi- 
ness or goodwill themselves constituted abandonment of the 
mark. And the failure of the Custodian, Chemical Foun- 
dation or the Attorney General to use the mark from 1919 
to at least 1942 likewise spelled abandonment—particularly 
as it was coupled with their acquiescence in use of the mark 
by others, especially by Zeiss Jena, the very German man- 
ufacturer whose products the mark has always symbolized. 
Nor did the Attorney General reacquire rights in the mark 
by reason of the 1953 vesting order, by which he purported 
to vest the rights, if any, of Zeiss Jena in the goodwill of 
the business of Zeiss New York and in all trademarks ap- 
purtenant to such business or theretofore transferred or 
assigned to the Attorney General. For this vesting order, 
like the previous ones, was an effort to seize a mark without 
a cognate business and, like them, a nugatory, ‘‘naked’’ 
transfer of a trademark in gross. 


Argument 
The judgment of the District Court is based upon its 
ruling that the Attorney General is not the owner of the 
Zerss trademark and has no rights to its exclusive use (J.A. 
914). This, in turn, rests on the court’s holdings (a) that 
the vesting orders and assignment on which the Attorney 
General posits his claim were but abortive transfers of 
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a trademark in gross, since there was never any cognate 
business, in this country which could simultaneously have 
been transferred; and (b) that even if the Attorney Gen- 
eral or his predecessors in interest ever acquired rights 
in the mark, such rights were subsequently lost by aban- 
donment. Appellants’ brief challenges both these hold- 
ings. 


I. 


The Attorney General never acquired ownership 
of the Zeiss trademark or rights to its exclusive use in 
the United States. 


The Attorney General has sought to support his claim 
as to the Zetss mark by the following circumstances: (1) 
the registration of the mark in the Patent Office in the 
name of the Attorney General; (2) the purported vestings 
of the mark by the Alien Property Custodian, in 1919 and 
1921; (3) the purported assignment of the mark by Chem- 
ical Foundation (to whom the Custodian had assigned it, 
in 1919 and 1921) to the Attorney General, in 1950; and 
(4) the vesting of the stock of Zeiss New York, in 1942, 
coupled with the subsequent purported vesting of Zeiss 
Jena’s interest, if any, in the goodwill and trademarks of 
Zeiss New York in 1953. We show that none of these cir- 
cumstances supports the Attorney General’s claims. 


A. The Patent Office registration of the Zeiss mark in the 
name of the Attorney General affords merely prima 
facie evidence of ownership of and exclusive right to 
use the mark. Such presumptions may be rebutted. 
The registration of the Zeiss mark in the Patent Office is 

now in the name of the Attorney General (J.A. 205). Such 

registration constitutes prima facie evidence of ‘‘the valid- 
ity of the registration, registrant’s ownership of the mark, 

and of registrant’s exclusive right to use the mark’’. 15 

U.S. C. 1057(b). But there is no question that these statu- 

tory presumptions of regularity are rebuttable. 
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The governing statute, 15 U. S. C. 1051, contemplates 
that only the ‘‘owner’’ of a mark may effect a valid regis- 
tration. Registration in itself conveys no property rights; 
ownership of a mark derives from its adoption and use, not 
from its registration. Kelly Liquor Co. v. National Broker- 
age Co., 102 F. 2d 857, 862 (C. C. P. A.); Campbell Soup 
Co. v. Armour and Co., 81 F. Supp. 114 (E. D. Pa.), aff’d 
175 F. 2d 795 (C. C. A. 3), cert. den. 338 U. S. 847; Auto- 
matic Washer Co. v. Easy Washing Machine Corp., 
9 F. R. D. 335 (N. D. N. Y.). 


In this case, as the Trial Court found, the presumptions 
consequent on registration have been refuted. The record 
here discloses that the Attorney General is in fact not the 
owner of the Zeiss mark and was not the owner when the 
mark was registered in his name. 


B. The Attorney General acquired no rights in the Zeiss 
mark by reason of the World War I vestings. 
Consideration of the World War I vestings, to which we 

now turn, may appear superfluous. For, the Alien Prop- 

erty Custodian forthwith presumed to assign over to Chemi- 
cal Foundation whatever interest he may have acquired in 

the Zeiss mark by reason of those vestings (J.A. 203-204). 

The vestings are nevertheless significant because the inter- 

est in the mark, if any, which they effected limits the interest 

Chemical Foundation acquired and later purported to as- 

sign to the Attorney General; and our analysis here will be 

equally applicable to the World War II vestings, as to the 

World War I orders. 


1. A trademark cannot be assigned or acquired except as 
incidental to transfer or acquisition of the business in 
connection with which tt is used. 


We start with this Court’s statement, elementary in 
our jurisprudence, that a ‘‘trademark cannot be assigned 
* * * except as incidental to a transfer of the business or 
property in connection with which it has been used.* * * 
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This is too well settled to require further discussion or 
citation of authority.’’ Mayer Fertilizer & Junk Co. v. 
Virginia-Carolina Chemical Co., 35 App. D. C. 425, 426. 
‘cA trademark must be appurtenant to some enterprise 
which is related to the marketing of goods. It is both 
philosophically and legally impossible for it to exist in 
gross.’’ Watson v. E. Leitz, Inc., 103 App. D. C. 74, 77, 
254 F.2d 777, 780. There can be no ‘‘transfer of a naked 
mark’’; a trademark can be transferred only in connection 
with ‘‘the particular business in which it has been used, 
with its goodwill, and for continued use upon the same 
articles or class of articles.’’ Atlas Beverage Co. v. Min- 
neapolis Brewing Co., 113 F. 2d 672, 677 (C. C. A. 8); 15 
U. S. C. 1060; Everett O. Fisk & Co. v. Fisk Teachers’ 
Agency, 3 F. 2d 7 (C. C. A. 8). Younghusband v. Coe, 32 
F. Supp. 869 (D. D. C.) ; see, also Bourjois & Co. v. Katzel, 
260 U. S. 689, 692; United Drug Co. v. Rectanus Co., 248 
U. S. 90, 97-98; Hanover Star Milling Co. v. Metcalf, 240 


U. S. 403, 412, 413-414; Kidd v. Johnson, 100 U. S. 617, 620; 
Old Charter Distilling Co. v. Ooms, 73 F. Supp. 539 
(D. D. C.).4 


These principles remain basic to our trademark law, 
appellants to the contrary notwithstanding. To denomi- 
nate the Zeiss mark a ‘‘Zeiss-type trademark’’, as appel- 
lants do (see Appts. Br. 2), in no wise excepts it from gov- 
ernance by the rules controlling all marks under our system 
of law. Nor does the truism that one may engage in business 
withont a factory (id. 20) justify so perverting the Hanover 
Milling case, 240 U. S. 403, and the Rectanus case, 248 U.S. 


11 Since goodwill likewise is legally cognizable “only as an inci- 
dent, as connected with a going concern or business having locality 
and name, and is not susceptible of being disposed of independently”, 
Metropolitan Bank v. St. Louis Dispatch Co., 149 U. S. 436, 446; 
In re Leslie-Judge Co., 272 Fed. 886 (C. C. A. 2) cert. den. 256 
U. S. 704, it follows that a trademark cannot be transferred or 
acquired with goodwill alone, absent a transfer or acquisition of 
the business. 
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90, as to derive from them the concept of a trademark 
disembodied from a business (7d. 21-22). The teaching of 
Hanover Milling is plain (240 U.S. at 412-413) : 


‘<The redress that is accorded in trade-mark 
cases is based upon the party’s right to be protected 
in the good-will of a trade or business. * * * Courts 
afford redress or relief upon the ground that a party 
has a valuable interest in the good-will of his trade 
or business, and in the trade-marks adopted to main- 
tain and extend it. * * * 


‘“Common-law trade-marks, and the right to their 
exclusive use, are of course to be classed among 
property rights * * * but only in the sense that a 
man’s right to the continued enjoyment of his trade 
reputation and the good-will that flows from it, free 
from unwarranted interference by others, is a prop- 
erty right, for the protection of which a trade-mark 
is an instrumentality. * * *’’ 


And Rectanus likewise negatives conceiving a trademark 
as ‘‘the subject of property except in connection with an 
existing business’’ (248 U. S. at 97). 


These several decisions, it is true, contemplate simul- 
taneous use of the same mark in separate geographic 
regions of the United States, but only to signify two sepa- 
rate though co-existing businesses and good wills. They 
were rendered, it must be remembered, before communi- 
cations advances had created the monolithic nation of today. 
Certainly they furnish no authority whatever for the frag- 
mentation appellants now urge for a worldmark such as 
ZEISS.7? 


12“A trade-mark * * * blossoms into a worldmark when the 
article it identifies has been sold in so many countries and so suc- 
cessfully that the mark has become known in a considerable part of 
the world not only to those who buy the article but even to those who 
might never become buyers, the so-called general public. Such a 
mark enjoys world-wide status because it has been accepted, by the 
public at large, as the mark of a certain business.” Callman, World- 
marks and the Antitrust Law, 11 Vanderbilt L. R. 515, 518 (1958). 
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That a trademark cannot be assigned or acquired except 
as incidental to transfer or acquisition of the business to 
which it pertains remains as sound a doctrine today as 
when first it was announced.1* We must now inquire 
therefore whether there was a Zetss-connected business in 
the United States when the purported vestings of the mark 
occurred iand, if so, whether that business too was acquired. 


2. There has at no time been a business in the 
United States to which the Zeiss trademark 
has been appurtenant. 


The short answer to our query lies in the findings of 
the trial court (J.A. 209-210) : 


‘At no time has The Chemical Foundation, Incor- 
porated; or Carl Zeiss, Inc., the New York corpora- 
tion; or any of the Alien Property Custodians or the 
Attorneys General of the United States (qua Alien 
Property Custodian or Attorney General) * * * [or] 
any other person or firm owned, engaged in, operated 
or conducted any business in the United States to 
which the trade-mark ‘Zeiss’ has been appurte- 
nant * * sae 

Since there is ample evidence to support them and there is 
no suggestion that they are ‘‘clearly erroneous’’, these 
findings, to the extent they are factual, must be accepted. 
Rule 52(a), F. R. C. P.; United States v. Gypsum Co., 333 
U.S. 364, 395; United States v. Aluminum Co. of America, 
148 F’. 2d 416, 483 (C. A. 2). In so far as they may be viewed 
as conclusions of law, they are sustained by equally persua- 
sive authority. ! 


We have already summarized the history of Zeuss- 
marked goods in this country as embodied in the trial 
court’s findings (supra, pp. 3-6); there can be no dispute 


23 We do not read the cases cited at pages 24-25 of appellants’ 
brief, as they read them, to approve transfers of trademarks in gross 
where no deception is intended or practiced. In any event, the cir- 
cumstances of our case, as we show (infra, pp. 25-27), must inevitably 
breed deception of the public. 
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as to those facts. We find a pattern of sales in the United 
States through various wholesalers and retailers, never 
through any one specific concern; a consistent manufac- 
ture of Zeiss goods in Germany and imprinting of the 
mark there, no manufacture or imprinting ever occurring 
here; never any assignment of the mark to any person or 
firm in this country; and the mark’s continuing signification, 
to trade and consuming public alike, of manufacture and 
origin solely in Germany, never in the United States or 
elsewhere than in Germany. 


In such circumstances, the conclusion reached below 
is inescapable; there was never a business in the United 
States to which the Zeiss mark can be said to be appur- 
tenant. Consequently, the vestings of the mark could in 
no event have been accompanied by seizures of a connected 
business and were but ‘‘naked”? vestings, nullities so far 
as the Zeiss mark was concerned. 


So the New York Supreme Court also held, a quarter- 
century ago, in connection with the mark ‘*Pyramidon’’, 
likewise seized by the Alien Property Custodian during 
the World War I period. H..4. Metz Laboratories v. Black- 
man, 153 Mise. 171, 275 N. Y. S. 407. Charged with infringe- 
ment, the defendant in that action claimed title through 
the Custodian. The court, however, rejected the claim, 
saying (275 N. Y. S. at 415): 

“* * * as a matter of fact, neither the Alien 
Property Custodian nor the Chemical Foundation 
[to which the Custodian had purportedly assigned 
the mark] acquired more than a potential or inchoate 
right, in the absence of seizure of the business, of the 
good will of which the trade-mark was the symbol. 
The Alien Property Custodian acquired no property 
right in the trade-mark ‘Pyramidon’ per se. * * *9 


Such rulings are in a sense but applications of the 
principle that an ‘‘imporier of trade-marked articles does 
not acquire rights in the trade-mark used by a foreign 














18 


manufacturer to identify its goods merely by importing 
the articles and selling them in this country’’. Mackie- 
Lovejoy Mfg. Co. v. Birnbaum, 102 U. S. P. Q. 38 (Commr. 
of Patents).' They reflect the impossibility, both legally and 
economically, of severing a trademark from the business 
of whose goodwill the mark serves as signature. What 
becomes significant is what has been termed the ‘‘situs’’ 
of the goodwill, thus determining the location of the busi- 
ness without whose transfer one cannot conceive a transfer 
of the mark. Thus, in Societe Vinicole de Champagne v. 
Mumm Champagne & I. Co., 10 F. Supp. 289 (S. D. N. Y.), 
where the court held that the seizure of the properties and 
business of a French manufacturer resulted in a seizure 
likewise of the manufacturer’s trademarks registered in the 
United States, the court said, in part (10 F. Supp. at 295): 


‘<JTt seems to me quite clear that a manufacturer’s 
goodwill must have a situs, and that such situs must 
be where his business is carried on. The situs of 
the goodwill of G. H. Mumm & Co. [the French 
manufacturer] * * * was at Rheims, France. * * ° 
Consequently, the sale of the business by the French 
liquidator * * * would have carried with it * * * all 
the goodwill of the business as a part thereof, and 
also the ownership of the trade-marks which were 
symbolic of that goodwill. * * *”’ 


This ‘‘unitary’’ theory of an international business’s 
goodwill finds expression too in the classic ‘‘Chartreuse”’ 
case, Baglin v. Cusenier Co., 291 U. S. 580. There, as the 
Court will recall, the trademark was held to be so identified 
with the secret process for manufacturing the liqueur 
symbolized by the mark that the seizure of the physical 
plant in which the liqueur bad been manufactured without 
seizure of the process formula, the Court ruled, did not 
carry with it ownership in the mark. (See, also, Ingenohl 
v. Olsen, 213 U. S. 541; Omag Optik und Mechanik A. G. v. 
Weinstein, 85 F. Supp. 631 (S. D. N. Y-); Hunyadi Janos 
Corp. v. Stoeger, 10 F. 2d 26, 28 (C. C. A. 2). 
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We earnestly commend to the Court a reading of Call- 
man, Worldmarks and the Antitrust Law, 11 Vanderbilt 
L. R. 515 (1958), a stimulating analysis of the problems 
posed by international trademarks such as ZEIss. Stating, 
as his first premise, that ‘‘the situs of a worldmark’s good- 
will is the situs of the international business that produces 
the article’? (td. 518) the writer insists that the rule that 
“fa trademark has only one goodwill is basic to the nature 
of both the trademark and the goodwill concept. Good- 
will cannot be divoreed from the source that supplies 
the market * * *. It is therefore an integral part of the 
business in the case of a business mark like ‘Ford’ and of 
the article in the case of a merchandise mark like ‘Lincoln’ 
***? (id. 519). ‘‘When the Alien Property Custodian’’, 
Mr. Callman continues, ‘‘in defiance of fundamental trade- 
mark principles, confiscated and then sold parts of a foreign 
business of world-wide fame together with ‘its’ mark— 
merely because those parts were within its jurisdiction 
*™* he confiscated and sold a goodwill that did not exist. 
The real goodwill of the mark was not within his juris- 
diction * * * ”’ (td. 520). 


That, of course, is the very ratio decedendi of the ruling 
in our case. And the Leitz decisions of this Court and of 
the District Court, upon which appellants so strenuously 
rely (Appts. Br. 26), do not at all diminish its force. The 
Assistant Commissioner of Patents in charge of Trade- 
marks refused to register the ‘‘Leitz’’ mark, whose owner- 
ship the applicant claimed through purchase from the 
Attorney General, who had purported to vest the mark as 
well as the stock in certain concerns which had imported 
‘‘Leitz’’-marked products from Germany. Ex parte E. 
Leitz, Inc., 105 U. S. P. Q. 480; Idem, 105 U. S. P. Q. 481. 
The Assistant Commissioner held the seizure ineffective 
for lack of an appurtenant American business, saying: 
“There is nothing in the statute which remotely suggests 
that one who merely sells a manufacturer’s goods bearing 
the manufacturer’s mark acquires any rights in the mark; 
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nor is there anything in the statute which suggests that such 
a person may register a mark which the supplier had 
adopted and used to identify his goods.’’ 105 U.S. P. Q. 
at 480. 


This Court (Watson v. E. Leitz, Inc., 103 App. D. C. 74, 
254 F. 24 777) and the District Court (EZ. Leztz, Inc. v. 
Watson, 152 F. Supp. 631) reached a different conclusion. 
But in doing so, they did not suggest that the Assistant 
Commissioner’s reading of the law was mistaken. They 
reversed only because, on the de novo hearing, the facts 
were found to be quite different from what they appeared 
to the Assistant Commissioner. This becomes crystal clear 
if we but examine the District Court’s findings, on which 
this Court’s opinion also was based. 


The District Court found, as follows: In 1916, the 
German manufacturer, Ernst Leitz, conveyed to a New York 
corporation, E. Leitz, Inc. (*‘Leitz-1916’’), his entire busi- 


ness conducted in New York City, together with the ‘‘Leitz’’ 
trademark. From that time, neither Ernst Leitz nor his 
related corporation ‘‘has done any direct business in the 
United States’? (zbid.). Thereafter, Leitz-1916, the New 
York corporation, in addition to its importation of Ernst 
Leitz’s goods, ‘‘commenced the manufacture in the United 
States of certain scientific instruments and parts, and also 
distributed the goods of many other manufacturers * * * 
and the larger scientific appliances manufactured wn the 
United States bore the trade-mark ‘Leitz’ in script form’’ 
(zbid.).2* After Leitz-1916 was seized by the Alien Prop- 
erty Custodian during the World War I period and pur- 
chased from him by one Traeger, ‘‘Leitz-1916 continued to 
carry on the business of manufacturers, wholesalers, im- 
porters, and exporters’? (ibid.). Subsequently, Leitz-1916 
conveyed to a newly incorporated New York corporation 
(‘‘Leitz-1941’’) all of Leitz-1916’s property and goodwill, 


24 All emphases in the quotations from the Leitz opimions are ours. 
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including its patents and trademarks and ‘‘all merchandise, 
manufactured or in process of manufacture, all raw mate- 
rial * * * [and] all machinery and equipment in the work- 
shop and factory’’ of the vendor (td. 633-634). During 
World War II, the Alien Property Custodian seized all of 
the capital stock of Leitz-1916 and Leitz-1941 and actively 
operated the business enterprise; and the New York vested 
concern manufactured and sold products ‘‘marked with 
the name ‘Leitz’ * * * [and] further developed highly 
specialized laboratory and scientific products, manufactur- 
ing and marketing, under the ‘Leitz’ mark, items such as 
a carbon meter, colorimeter, and titrator’’ (td. 634). 
Upon termination of World War II, although Leitz-1941 
resumed distribution of German-made Leitz products, it 
‘“also continued the manufacture and sale, under the trade- 
mark ‘Leitz’, of the products developed and manufactured 
by it’? (<bid.). When, later, the Alien Property Custodian 
sold the capital stock of Leitz-1941 to private persons, the 
new owners ‘‘continued as importer and distributor of the 
products of German Leitz, as well as manufacturer and dis- 
tributor of scientific instruments developed in the United 
States by it, and distributor of certain items purchased from 
sources other than German Leitz, including, among others, 
a Canadian Leitz’? (zbid.). 


It was on these particular findings that the District 
Court quite properly rejected the Assistant Commissioner’s 
holding ‘‘that there was no proof of the use by plaintiff of 
the trademark ‘Leitz’ on goods manufactured by it in the 
United States, hence the mark was not one adopted and 
used by plaintiff to identify its goods and distinguish them 
from the goods of others’? (id. 635). To the contrary, 
as we have indicated, the court found ‘‘substantial evi- 
dence of the sale by Leitz-1941 and its predecessor Leitz- 
1916, of scientific instruments manufactured by them in 
the United States’’ (id. 635). Noting that a trademark 
‘‘does not necessarily signify the goodwill of the manufac- 
turer’’, the court held that the ‘‘fact situation”? in this case 
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supported the validity of the assignment of the ‘‘Leitz”’ 
mark to the New York corporation (zd. 635). ‘‘Here’’, 
said the court, ‘‘the business of * * * [the New York cor- 
poration] was not confined to importation of German Leitz 
products, but included the manufacture in the United States 
of products bearing the ‘Leitz’ trademark and resale of 
items purchased from other sources’’ (zd. 635). 


This Court’s opinion likewise makes repeated reference 
to the significant (and, for our case, distinguishing) facts 
that the New York Leitz corporations used the ‘‘Leitz’’ 
mark to identify their own domestic manufactures as well 
as the German manufactures they distributed, and that there 
was a formal assignment of the mark by the German con- 
cern to the domestic corporations. 103 App. D. C. at 75, 
76, 77, 78, 254 F. 2d at 778, 779, 780. It was this factual 
complex which led this Court, as it had the District Court 
before it, to conclude that ‘‘Leitz-1916 had the right to use 
the trademark and did use it, as tts own mark’’ (103 App. 
D. C. at 77, 254 F. 2d at 780). The rationale of the deci- 
sion is succinctly stated (2bid.) : 


‘¢ \ trademark must be appurtenant to some enter- 
prise which is related to the marketing of goods. It 
is both philosophically and legally impossible for it to 
exist in gross. But a merchant as well as a manu- 
facturer may have a trademark. 15 U.S. C. 1127. As 
a merchant, Leitz-1916 had a right to use a mark 
which would become a symbol of the quality of its 
goods, and of its responsibility for them. Leitz- 
Weitzlar was willing that Leitz-1916 should use the 
same mark in the United States which Leitz-Wetzlar 
used elsewhere. * * *”’ 


Obviously this is in no wise opposed to the ruling in our 
case, which is quite different from Leitz. Zeiss Jena never 
conveyed any business, goodwill or trademarks to Zeiss 
New York or to any other concern in the United States. 
No one here at any time manufactured any products under 
the Zerss mark. Ali Zerss-marked goods sold in this country 





were manufactured and so marked in Germany. The public 
always understood, and quite correctly, that Zerss-marked 
products signify only German origin. Thus, the Zeiss mark 
has at all times been the signature only of the goodwill 
of the manufacturer; not of that of the distributor, as in 
Leitz. 


These same considerations also distinguish our case from 
Bourjois &€ Company v. Katzel, 260 U. S. 689 (as this Court 
indicated in Leitz (103 App. D. C. at 77, 254 F. 2d at 780; 
and see 152 F. Supp. at 636)). In Bourjois—as in Leitz, but 
not here—the trademark was owned by the United States 
distributor; the public understood that the goods bearing 
the mark came from the distributor, although not manu- 
factured by it; the mark had been sold to the distributor 
with the goodwill of the business; and the distributor staked 
its reputation on the character of the goods it sold. Mr. 
Justice Holmes, who wrote the opinion there, subsequently 
made it quite clear that Bourjois was restricted to situa- 


tions where the public had come to associate the product 
with the distributor rather than with the foreign manufac- 
turer. Prestonettes, Inc. v. Coty, 264 U. S. 359, 368.25 


The recent decision of the Court of Customs and Patents 
Appeals in Roger and Gallet v. Janmarie, Inc., 245 F. 2d 
205, must likewise be distinguished. Again, as in Leitz and 
Bourjois but not as in our case, the foreign manufacturer 
had conveyed its American business and assigned its trade- 


15 See, in the Bourjois case, the opinion of the district court whose 
judgment ultimately was sustained by the Supreme Court (274 Fed. 
856, 857): “* * * Plaintiff [the American distributor] * * * may 
buy its powder from any house * * * [in addition to the defendant, 
A. Bourjois and Co.].” And see, also, the related case of A. Bourjois 
and Co. v. Aldridge, 292 Fed. 1013 (C. C. A. 2), on certification, 
263 U. S. 675, where it was again emphasized that the American 
distributor had been permitted to use the mark on products utilizing 
components purchased from other than the foreign owner of the 
mark and on products manufactured by the distributor (292 Fed. 
at 1014). 
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mark to the American distributor whose rights were in- 
volved. As the court said: ‘‘* * * We would agree that a 
mere importer and distributor acquires no rights in the 
marks used on the imported goods by a foreign exporter 
in the absence of an assignment of any kind, but in this case 
there is an assignment’? (245 F. 2d at 509; emphasis sup- 
plied). There was no such assignment in our ease.?® 


Professor Derenberg, a leading scholar and teacher in 
the field, writes that it ‘‘would still seem to be the law that 
@ mere importer or mere distributor, be his distributorship 
exclusive or not, will not ordinarily be considered the 
‘owner’ of the trademark in the United States even in the 
hight of the Roger and Gallet and Leitz decisions’’ (Deren- 
berg, The Tenth Year of Administration of the Lanham 
Trademark Act of 1946, 114 U.S. P. Q., No. 7, Part IT (A 
progress report submitted to the Section of Patent, Trade- 
mark and Copyright Law of ABA, July 16, 1957), p. 12). 
Ours is such a case where sales of Ze1ss-marked goods were 
made solely by mere distributors and importers; they could 
not acquire ownership of the mark, and neither could the 
Attorney General. 


Appellants’ effort cavalierly to dismiss as unimportant 
the several factors which we have been discussing (Appts. 
Br. 28-29) avails them naught. It is significant whether a 
foreign-owned mark is assigned to an American firm; 
whether the mark is used to designate domestic manufac- 
tures of that firm; whether the American firm is the exclu- 
sive distributor for the foreign marked products. All these 
are most relevant to determining the fundamental question 
whether the mark, originally the signature of the foreign 
manufacturer and its product, has ultimately become the 


76 In view of appellants’ rather poor opinion of the trial judge 
im Our case (as to which, see infra, p. 25), it is noteworthy that 
that very gentleman, Judge Jackson, was one of the panel which 
decided the Roger and Gallet case, on which appellants are pleased 
to rely (Appts. Br. 18-20). 
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signature of the domestic distributor firm and its product, 
and thus the symbol of the American rather than the 
foreign goodwill. 


Appellants must be most sorely tried indeed to endeavor 
to justify their position by the trial court’s alleged ‘‘in- 
ability to understand the precise import of an [trade-mark] 
assignment’’ (Appts. Br. 28). Judge Jackson, the trial 
judge, has served on the Court of Customs and Patent 
Appeals since 1937 and only recently retired. We should 
assume that his understanding of trademark practice and 
law at least equals that of appellants’ counsel.27 


It was, of course, not the mere absence of an assignment, 
or of domestic manufacture, or of an exclusive distributor- 
ship which inspired the trial court’s ruling. It was the 
totality of these and the other relevant circumstances, 
which made it plain that Zertss is and has always been a 
mark identifying a German business and in no way appurte- 


nant to an American business or goodwill. 


Appellants’ argument essentially reduces to a proposal 
for the rejection of the long established inhibition against 
transfers of trademarks in gross; a departure from tradi- 
tion which appellants seek to justify because, they say, 
the circumstances of Government vesting of a “‘Zeiss-type 
trademark’’ exclude any possibility of a deception’’ (Appts. 
Br. 25-26). The Alien Property Office has long realized, 
however, that appellants’ premise, though optimistic, is 
wholly unwarranted. What is most startling in appellants’ 
argument is its disregard of and complete irreconcilability 
with policies stated and consistently reaffirmed by the Alien 
Property Office since at least 1944. 


77 Appellants’ depreciation of the Judge’s competence is by no 
means restricted to this one derogatory remark. Thus, his ruling 
that the goodwill signified by the Ze1ss mark has its situs in Germany 
is characterized as “strongly opposed to common sense” (Appts. Br. 
17), and he is charged with an “uncritical analysis of the cases in 
the trade-mark field” (id. 36). 
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In his ‘annual report for the year ending June 30, 1944 
(H. Doc. 184, 79th Cong., 1st sess.), the Alien Property 
Custodian wrote, in part, as follows (pp. pA 

Mt 

**The administration of trade-marks presents to 
the Office of Alien Property Custodian problems 
different from the administration of other types of 
property. Trade-marks have value only as they rep- 
resent an intangible asset, the ‘good will’ of a busi- 
ness. It has been impossible, therefore, for this 
office simply to apply to trade-marks the general 
principles of the policy that pertains to other types 
of property. * * * 


‘c* * * [T]t is recognized that the basic social 
objective of trade-mark law is to protect the public 
from deception caused by the ‘passing off’ of the 
goods of one concern as that of another. Accordingly 
the Custodian does not permit the trade-marks under 
his jurisdiction to fall into the hands of firms which 
are incapable of supplying the public with whatever 
it is that the public expects from goods bearing a 
certain trade-mark. * * *’’ 


Since that time, this has remained the consistent policy 
of the Alien Property Office, restated in each of its annual 
reports. In his annual report for the year ended June 30, 
1957, Assistant Attorney General Townsend, Director of 
that Office, was still referring us to the discussion in the 
1944 report for the authoritative recital of the ‘‘basic 
trade-mark vesting program and the objectives of the policy 
relating to trade-marks’’ (p. 43). And he was again an- 
nouncing : 

‘‘A primary objective in the disposition of vested 
trade-mark interests has been to prevent consumer 
deception through misuse of trade-marks. Conse- 
quently, those vested trade-marks never used in the 
United States or used only on imported goods will 


not be sold where such sale may result in deceptive 
use of the marks * * *’’ (p. 44).27* 


178 Thus the Zeiss mark, by construction of the Alien Property 
Office itself, becomes inalienable. And so one of appellants’ hall- 
marks of “property”, alienability (Appts. Br. 15-16), vanishes. 
When appellants suggest permitting use of the Zeiss mark for 
American manufacture (id. 29, n. 21) they blink at deception and 
counsel virtual destruction of the mark. 





We confess that we cannot understand the extraordinary 
behavior of the Government in urging, by its brief filed here, 
a repudiation of the very philosophy and policies its re- 
sponsible officers have been professing for at least fifteen 
years. Appellants suggest no overbearing considerations for 
this sudden reversal. That the Attorney General has 
‘‘used’’ his claimed rights to the Zeiss mark since the end 
of World War II only to permit entry of Zrtss-marked 
goods from Germany (see Appts. Br. 25)—in essence, that 
he has not used the mark at all—may be commendable. His 
conduct, however, is scarcely assurance that if and when 
the Attorney General sells his rights to a private party, 
that party will exercise similar self-restraint. History 
teaches the contrary—that we may then look for an effort 
to corrupt the mark, thus creating a deception on the trade 
and consuming public. See, e.g., Muhlens & Kropf, Inc. v. 
Ferd. Muehlens, Inc., 43 F. 2d 987 (C. C. A. 2). 


The consequences of appellants’ position become plain 
if we assume the complete destruction of the Zeiss plants 
in Germany during the war and the abandonment of the 
Zeiss enterprise. The Attorney General, having vested the 
ZeE1ss mark, would then be left with a trademark without any 
significance whatever. Certainly appellants will not deny 
that the Attorney General’s manufacture of optical equip- 
ment under the Zeiss mark would constitute the rankest 
kind of misuse of the mark and deception of the public. 
Yet that is the very condition the Attorney General must 
justify if appellants’ argument for the vesting of trade- 
marks in gross is accepted. 


3. The Trading with the Enemy Act does not authorize 
the vesting of trademarks wm gross. 


We have shown then that the ruling below accords with 
fundamental trademark doctrine and the decided cases; 
and that the trial court was correct when it found no exist- 
ing business in the United States to which the Zeiss mark 
could be said to be appurtenant and concluded that conse- 
quently the World War I vestings could not effectively 

















transfer ownership or rights to the exclusive use of the 
mark. Appellants, however, contend that since the Trading 
with the Enemy Act (50 U. S. C. App. 1 (seg.)) expressly 
authorizes the vesting of trademarks, they need look no 
further to sustain the seizures of the Zeiss mark (Appts. 
Br. 32-38). The same argument was advanced below and 
rejected by the court (J. A. 215). 


The Trading with the Enemy Act, as originally enacted 
(Oct. 6, 1917, ec. 1917, 40 Stat. 411) made no reference to 
trademarks. That was added by the Act of November 4, 
1918 (ce. 201, §1, 40 Stat. 1020), which amended section 
7(c) of the Trading with the Enemy Act (50 U.S. C. App. 
7(¢)) to specify classes of property included within the term 
‘‘property’’. A glance at the legislative history of the 
1918 Act, however, makes it plain that the statute was not 
intended, as appellants now insist, to engraft an exception 
onto the well-established proscription of acquisitions of 
‘‘naked’’ trademarks. 


The November 4, 1918 amendment was enacted as part 
of a deficiency appropriation bill. It was designed, as Con- 
gressman Sherley then pointed out, merely to make it clear 
that the power, already reposed in the Alien Property Cus- 
todian, to seize alien ‘‘property’’ had been intended to 
embrace 


‘‘as property, patents, trade-marks, choses in action, 
and so forth. There seemed to be some doubt as to 
whether the generic term ‘property’ included prop- 
erty of these kinds, and, in order that there might 
be no question about that * * * [the amendment was 
proposed]’’ (56 Cong. Rec., p. 11481). 
The amendment, indeed, was primarly drafted not with 
a view to trademark seizure at all, but rather to confirm 
the Custodian’s authority to sell patents already seized 
(zd. 11480). It was not intended ‘‘to change in any true 
sense the purpose and intent’’ of the original Trading with 
the Enemy Act, ‘‘but * * * [to clarify and make] it plain’’ 
(id. 11482). 
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The genesis of the November 4, 1918 amendment is 
related in Judge Woolley’s opinion in United States v. 
Chemical Foundation, 5 F. 2d 191, 200 (C. C. A. 3). Judge 
Woolley points out that the amendment was prepared by the 
Alien Property Custodian to make clear his right to seize 
and sell patents in connection with alien-owned businesses 
which he was unquestionably authorized to vest and convey. 
Shortly after he had started disposing of properties seized 
during World War I, the Custodian ‘‘discovered that a 
number of enemy-owned businesses were conducted under 
enemy-owned patents, and that, consequently, to sell the 
physical assets without the appurtenant patent rights meant 
to give the purchaser not a business but a lifeless plant. 
To remedy this situation he had to have authority to sell 
patents as well as physical property’? (5 F. 2d at 200). 
Confronted with an opinion of the Attorney General that 
the Trading with the Enemy Act, as it then stood, did not 
afford him such authority, the Custodian drafted and sub- 
mitted the amendatory legislation which Congress ulti- 
mately enacted. 


There is not the slightest suggestion in the brief legis- 
lative history of the clarifying amendment (see 56 Cong. 
Ree. 11421, 11429-49, 11476, 11480-2, 11485; S. Rep. 596 
and H. Rep. 835, 65th Cong., 2d Sess.) that the Congress 
intended modification of the long-established canon that 
trademarks have no legal existence or reality except as part 
of a business and cannot, therefore, be conveyed except as 
appurtenant to a business; a principle unequivocally re- 
stated only two years previously in the Hanover Milling 
case, 240 U. S. 403, 414.8 


18 Indeed, this Court’s opinion in the Leits case supports our 
construction of the Act. For, if the Act had empowered the Alien 
Property Custodian to seize the “Leitz’’ work in gross, what need 
was there for the Court to consider in detail the mark’s connection 
with a business in the United States? Clearly, the Court held the 
Custodian’s seizure of the “Leitz” mark effective only because an 
existing connected business was also vested. The carefully reasoned 
opinion at no point even suggests authority in the Custodian to seize 
“naked” marks. 
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Appellants’ reliance on Hicks v. Anchor Packing Co., 
16 F. 2d 723 (C. C. A. 3) is misplaced. Although the court 
there held the Custodian an ‘“‘owner’’ of a trademark under 
section 10(f) of the Act entitled to sue licensees of the mark 
for royalties, the mark was one which symbolized an Ameri- 
can-made, not a foreign-made, product (16 F. 2d at 725) ; 
and thus one which was appurtenant to a business in the 
United States.’ 


C. The Attorney General acquired no rights in the Zeiss 
trademark through Chemical Foundation. 


Chemical Foundation, to which the Custodian had pur- 
portedly assigned his interest in the Zerss mark in 1919 
and 1921, sought to assign that interest back to the Attor- 
ney General in 1950. But, so far as ownership and right 
to exclusive use of the mark were concerned, this was as 
meaningless a gesture as were the prior vestings. 


Since, as we have demonstrated, the mark was not 
appurtenant to any business in the United States when 
the Custodian purported to vest it, he consequently 
took nothing by those vestings; and his subsequent sale and 
assignment to Chemical Foundation could convey nothing. 
Since the corporation acquired no rights in the mark, its 
assignment to the Attorney General, in 1950, transferred 
no rights whatever. The Attorney General therefore can 
claim no rights of ownership through Chemical Foundation. 


There is a further reason why the purported 1950 
assignment was a nullity. It was obviously an attempted 
transfer of a ‘‘naked’’ mark. Chemical Foundation con- 
eedes that it never made any use of the ‘<Zetss’? mark 


19 To the extent that Hicks can be read to hold that the law with 
respect to vested marks is sui generis, permitting war-time seizure 
of “naked” marks, we believe it in error. United States v. Chemical 
Foundation, 272 U. S. 1 (on which appellants have also from time 
to time relied) is certainly not authority for that proposition ; for 
the issue as to the Custodian’s right to seize trademarks was not 
sub judice there. 
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or engaged in any business to which the mark could possibly 
pertain (see J. A. 209-210). Therefore, it had no such 
business to sell and sold none to the Attorney General in 
1950. The purported assignment of the Ze1ss mark divorced™ 
from any transfer of a business to which it belonged was, 
as we have already shown, wholly ineffective.*° 


D. The Attorney General acquired no rights in the Zeiss 
trademark by reason of the World War II vesting orders. 
Considerations similar to those which frustrate the 

Attorney General’s reliance on the World War I vestings 

preclude his reliance on the World War II vesting orders. 


By Vesting Order No. 138, issued on August 28, 1942, 
the Custodian vested the capital stock of Zeiss New York 
(J. A. 207). Thereby he presumably acquired owner- 
ship in a going business; and his successor, the Attorney 
General, still retains that interest. But this avails him 
nought so far as the Zeiss trademark is concerned. For, as 


the court below found, the mark, even as it never belonged 
to the other distributors of Ze1ss goods in the United States, 
at no time became appurtenant to the business of Zeiss 
New York (J. A. 210). 


This is so not only because the New York corporation 
was never the exclusive distributor for Zeiss Jena (J. A. 
206, 208), but also, and even more significantly, because 
(a) the Jena firm sold Ze1ss-marked products in the United 
States to other concerns as well as to the New York cor- 
poration; (b) the latter imported, distributed and sold 
trademarked goods other than Zeiss goods; (c) the Zeiss 
mark continued always to represent German origin, and the 


20 As we have noted, the Act of November 4, 1918, did not 
authorize the Alien Property Custodian to vest a “naked” trade- 
mark. But even if we assume that the statute could be so construed, 
the Act certainly did not empower Chemical Foundation, a private 
corporation, to sell one. Thus, the purported assignment by Chemical 
Foundation, in 1950, was abortive; rather it constituted, as we show 
(tnfra, p. 33), abandonment of the mark. 
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New York firm always promoted that signification; (d) the 
mark was never assigned to Zeiss New York; and, in short, 
(e) the mark never denoted the goodwill of the New York 
firm (J. A. 206-208, 210-211). 


Appellants argue that even though there was no formal 
exclusive distributorship, Zeiss New York was the exclusive 
United States distributor for Zeiss goods ‘‘in everything 
but name’’ (Appts. Br. 29-31). The trial court found to 
the contrary (J. A. 206-207, 208) ; and appellants’ marshall- 
ing of evidence in opposition, as we have shown, ignores 
very vital testimony which supports the findings (supra, 
p. 4, n. 6). But, assuming arguendo that Zeiss New York 
was the'exclusive distributor for Zeiss products, the result 
would not be changed in light of the other equally material 
facts to which we have referred. 


II. 


Even if the Attorney General or his predecessors 
in interest at any time acquired rights in the Zeiss 
trademark, such rights were thereafter lost by aban- 
donment, non-use, and acquiescence in use of the mark 
by others. 


The District Court held that even if any of the Cus- 
todians or the Attorneys General or Chemical Foundation 
had at any time acquired ownership or rights to exclusive 
use of the Zeiss mark, they and their successors in interest 
subsequently lost all such rights by abandonment of the 
mark, long non-use of the mark for more than twenty 
years, and acquiescence in its use by others (J. A. 216). 
Contrary to appellants’ suggestion (Appts. Br. p. 40), the 
abandonment was one in fact, as the record plainly discloses. 
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A. The attempted transfers of the Zeiss mark separately 
from a business or a business goodwill constituted an 
abandonment. 


It is a fundamental tenet of trademark law that once 
a mark is transferred separately from the business or 
business goodwill to which it is appurtenant, all rights to 
its exclusive use are lost. Lawyers Title Ins. Co. v. Lawyers 
Title Ins. Corp., 71 App. D. C. 120, 109 F. 2d 39, 43, note 39 
(per Rutledge, J.), cert. den. 309 U. S. 684; Everett O. Fisk 
Co. v. Fisk Teachers’ Agency, 3 F.2d 7 (C. C. A. 8); Old 
Charter Distilling Co. v. Ooms, 73 F. Supp. 539, 541 (D. D. 
C.). 


It is conceded that the purported sale of the Zeiss mark 
by the Custodian to Chemical Foundation was unaccom- 
panied by transfer of any connected business (J. A. 203- 
204). Since Chemical Foundation never used the mark, 
its assignment to the Attorney General, in 1950, was simi- 


larly without transfer of any business. These several trans- 
actions alone spelled abandonment of the mark. 


B. The long non-use of the mark by the Attorney General, 
and his acquiescence in its use by others constituted 
abandonment of the mark. 


Furthermore, whatever rights the Attorney General or 
his predecessors in interest may have had have long since 
been lost by their non-use of the Zeiss mark and their 
acquiescence in its use by others. 


It is undisputed that from 1919 to at least 1942, a period 
of more than twenty years, neither the Alien Property 
Custodian, nor Chemical Foundation, nor the Attorney 
General, nor any other officer or agency of the United States 
used the mark in any fashion whatever (J. A. 52, 58; see 
J. A. 209-210). On the other hand, throughout that extended 
period, other persons were freely importing and selling 
large quantities of Zeiss-marked goods originating in the 
Zeiss Jena plant in Germany, the very plant whose 
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produce the mark has always denoted (J. A. 208). More- 
over, for almost a decade after the cessation of the World 
War II hostilities, the Attorney General, advised of such 
commerce, acquiesced in and made no objection to the im- 
portation and sale of Zeiss-marked goods (J. A. 207-208). 
In fact, until 1950, Zeiss New York, whose stock was then 
wholly owned by the Attorney General, itself imported and 
sold substantial quantities of such J ena-manufactured goods 
(J. A. 207). 


In these circumstances, there can be no doubt that the 
Attorney General and his predecessors in interest have long 
since abandoned whatever rights they may have acquired 
to exclusive use of the mark. Lawyers Title Ins. Co. v. 
Lawyers Title Ins. Corp., 71 App. D. C. 120, 109 F. 2d 35, 
cert. den. 309 U. S. 684; Hanover Milling Co. v. Metcalf, 
240 U. §. 403, 418-419; Eiseman v. Schiffer, 157 F. 473 
(Cc. C. S. D. N. Y.); McKesson and Robbins v. Charles H. 
Phillips Co., 58 F. 2d 342, mod. 53 F. 2d 1011 (C. C. A. 2), 
cert. den. 285 U. S. 552; Raymond v. Royal Baking Powder 
Co., 85 Fed. 831 (C. C. A. 7). As the Supreme Court said 
in Hanover Milling, supra, ‘‘trade-mark rights, like others 
that rest in user, may be lost by abandonment, nonuser, 
laches, or aequiescence’’. The applicable statutory provi- 
sion, 15 U. S. C. 1127, providing that a trademark shall be 
deemed abandoned when its use has been discontinued 
with no intent to resume and that such intent not to resume 
may be “‘inferred from circumstances’’, directs that 


‘<* * * Nonuse for two consecutive years shall be 
prima facie abandonment’’. 


Certainly appellants have dismally failed to rebut this 
presumption. For appellants to characterize the few spas- 
modie indications of Chemical Foundation’s interest, to 
which they refer in their brief (p. 40), as repeated and 
positive demonstrations of its intent not to abandon its 
rights in the mark (2bid.) is to strain one’s credulity. We 





39 


cannot believe that appellants seriously mean to suggest 
that (a) a “‘naked’’ license to the United States, in 1921, 
never acted on (J. A. 204); (b) a single half-hearted sugges- 
tion, about the same time, that the Bennett firm might be 
liable for royalties, forthwith abandoned (J. A. 205); (c) 
a nominal renewal of registration of the mark some twenty 
years later, in 1932 (J. A. 204) ; and (d) a ‘“‘naked”’ assign- 
ment to the Attorney General for a nominal consideration, 
after a further lapse of almost a score of years (J. A. 
205); that these can be viewed by any reasonable person 
as a ‘‘continuing * * * interest’’ in the mark, ‘‘albeit small’? 
(Appts. Br. 40). Perhaps the best evidence of abandonment 
is Chemical Foundation’s own categorical statement to that 
effect (J. A. 125; emphasis supplied) : 


(Ce He % 


aside from any possible use made by the 
United States Government under its license from us, 
we know of no use made of this trade-mark while it 
was in our possession.’’ 


Appellants endeavor to escape the consequences of aban- 
donment by urging that, at worst, Chemical Foundation 
(and the Attorney General also) acquiesced in the use of 
the mark only by the Zeiss interests, who were in no way 
prejudiced by such acquiescence (Appts. Br. 42). But that 
observation is beside the point. The failure of Chemical 
Foundation and the Attorney General to assert rights in 
the mark claimed for them and their acquiescence in its 
use by Zeiss Jena have led to so continuous an identifica- 
tion of the mark with that German firm that to permit the 
Attorney General now suddenly to assert these rights on 
which he has so soundly slept would seriously prejudice 
the public interest. It is just such public deception that the 
courts are vigilant to prevent. 


Nor does appellees’ failure to claim superior rights in 
the Zeiss mark bar them from invoking the doctrine of 
abandonment (see Appts. Br. 43-44). Our standing here is 
based on our rights to import and sell goods in the United 
States unmolested by others. We are entitled therefore 
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to challenge appellants’ claim of right to interfere with our 
trade by reason of the Attorney General’s ownership of the 
Zeiss mark. We may do so by proof that the Attorney Gen- 
eral is not in fact the owner of the mark, whether because 
he never acquired it or because, having once acquired it, 
he has lost it. See Croton Watch Co. v. Laughlin, 208 F. 
94 93 (C. A. 2); Simmonds Aerocessories, Ltd. v. Elastic 
Stop Nut Corp., 257 F. 2d 489 (C. A. 3). 


C. The Attorney General acquired no rights in the Zeiss 
mark by reason of the 1953 Vesting Order. 


Appellants finally argue that even though the rights 
which the Attorney General claims by reason of the World 
War I vestings may have been lost by abandonment, he 
reacquired rights to exclusive use of the mark by Vesting 
Order No. 19243, issued in April, 1953 (J. A. 120-122). 
That order purported to seize all rights, if any, of Zeiss 
Jena in the goodwill of Zeiss New York’s business in the 
United States and in all trademarks appurtenant to such 
business or theretofore transferred or assigned to the 
Attorney General. 


This last argument, however, advances appellants’ cause 
not at all. For the 1953 vesting order was as ineffective 
so far as the Zeiss mark was concerned as were the prior 
orders. There was no business or goodwill in the United 
States to which the Zeiss mark was appurtenant in 1953, 
any more than in earlier years. Moreover, the 1953 order 
did not even profess to vest such a business or goodwill. 
On its face, it is but a bald effort to transfer a trademark 
in gross, an effort which, as we have shown, is a nullity.*? 


21 It should be noted that the 1953 order followed by two years 
the Attorney General’s recordation of the Zeiss registration with 
the Customs officials, which recordation represented that he was 
then—in 1951—the owner of the mark. The present reliance on the 
1953 order is an example of administrative “after thinking” and can- 
not be advanced in justification of prior administrative rulings not 
at all based on that order. Cf. Vitarelli v. Seaton, — U.S. —, No. 101, 
O. T. 1958, June 1, 1959. 
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Conclusion 


Appellants are urging this Court to sanction such a 
reading of the Trading with the Enemy <Act as will engraft 
an exception on fundamental and long-established trade- 
mark doctrine so as to permit the vesting of trademarks 
in gross. Were the court to sustain appellants’ argument, 
it would be creating an entirely new concept in trademark 
law, the concept of a ‘‘naked’’ trademark disembodied from 
the business and goodwill which it had previously come 
to symbolize to the public. Such a creation would be a 
‘‘monster’’ in the law, finding no base either in economic 
realities or in the decided cases. Appellants offer us no 
special reasons for so strained and malformed a creation. 


The judgment of the District Court is eminently 
correct and should be affirmed. 


Respectfully submitted, 


Harry I. Ranp, 
SaMvEL S. ALLAN, 
Attorneys for Appellees. 


Weisman, ALLAN, Spett & SHEINBERG, 
of Counsel. 


June, 1959. 
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Introduction 
Argument 


I. Appellees’ brief contains four main modes of “ex- 
planation” why the United States rights in the Zeiss 
trademark should be freely transferrable under set- 
tled principles of trademark law except where the 
transfer is to the Attorney General acting under the 
Trading with the Enemy Act. The first employs a 
supposed doctrine the vagueness of which makes both 
application and evaluation difficult, but which is at 
least misleading in the present context. The second 
demonstrates a proposition which is irrelevant. The 
third attempts to distinguish our authorities on the 
basis of facts which are demonstrably unrelated to 
the real issue. The fourth raises the spectre of 
deceptive trademark practices. None are in the 
least persuasive 


A. Appellees rely heavily on the “rule” that trade 
mark rights may not be transferred unless a 
“business” goes along. Their unwillingness to 


specify the “business” meant, frustrates evalua- 
tion of the “rule.” If it implies, however, that 
assignment of rights in a ZEISS-type mark may 
not be transferred out of the manufacturer’s 
hands, because no “business” accompanies it, it 
is insofar plainly wrong 


. Appellees’ demonstrations that Carl Zeiss, Inc. 
could never have become the owner of the United 
States rights to the ZEISS trademark are utterly 
irrelevant, since (a) no one suggests that Zeiss- 
Jena ever assigned these rights to Carl Zeiss, 
Inc.; and (b) the rights were not vested from 
Carl Zeiss, Inc., but from Zeiss, Jena 


. Appellees fail in their attempt to distinguish the 
authorities, and in particular the Leitz case, which 
support the Attorney General’s power to vest the 
United States rights in a ZEISS-type mark. The 
supposedly distinguishing circumstances in these 
cases turn out to be entirely unrelated to the 
question of the Attorney General’s power to vest... 
(1) Assignment 
(2) Exclusive Distributorship 
(3) Manufacturing 








Argument—Continued 


D. Appellees’ predictions of injury to the American 
‘public, should the Attorney General’s title be up- 
held, are unwarranted. The possibility that the 
| ZEISS mark might be used deceptively is neither 
'more nor less than was present in other cases 
| which have sanctioned transfer of similar ZEISS- 
type marks. Further, the way in which the 
Attorney General has so far administered the 
ZEISS mark implements, rather than conflicts 
‘with, his policy of protecting the public from 
unfair trademark practices 


II. Assuming some rule of trademark law prohibiting 
the transfer of rights in a ZEISS-type mark to one 
not directly engaged in importation and distribution, 
such rule does not apply here; if it did, it would 
nevertheless have to yield to the overriding require- 
ments of the Trading with the Enemy Act. 


. While appellees are wrong as to abandonment of the 
ZEISS mark, there appears no reason why the court 
should reach the question 
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INTRODUCTION 


This Reply Brief comprises these main sections: 





Under Point I we deal with appellees’ “explanation” 
of their position, remaining within the frame of “private” 
trademark law. 

Under Point II we show, counter to appellees’ sugges- 
tion, that even if a rule of “private’’ trademark law 
barred assignment of a ZEISS-type mark, such assumed 
rule would have to give place to the supervening national 
policy of the Trading with the Enemy Act. 

Under Point III we re-emphasize that the abandon- 
ment issue need not be reached. 


(1) 
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ARGUMENT 
I. 


Appellees’ Brief Contains Four Main Modes of “Ex- 
planation” Why the United States Rights in the 
Zeiss Trademark Should Be Freely Transferrable 
Under Settled Principles of Trademark Law Except 
Where the Transfer Is to the Attorney General Act- 
ing Under the Trading With the Enemy Act. The 
First Employs A Supposed Doctrine the Vagueness 
of Which Makes Both Application and Evaluation 
Difficult, But Which Is At Least Misleading in the 
Present Context. The Second Demonstrates a Propo- 
sition Which Is Irrelevant. The Third Attempts To 
Distinguish Our Authorities on the Basis of Facts 
Which Are Demonstrably Unrelated to the Real Issue. 
The Fourth Raises the Spectre of Deceptive Trade- 
mark Practices. None Are in the Least Persuasive. 


The outline below sets out the steps whereby the Leitz 
mark did, and the Zeiss mark may, progress from private 
ownership to the Attorney General’s custody and thence 
to private ownership again. With its help we can pin- 
point the ultimate issue separating appellants and ap- 
pellees. 


U.S. Rights in the “Leitz” U.S. Rights in the Zeiss 
| Trademark Trademark 


. U.S. rights in a trademark 1. U.S. rights in a trademark 
are acquired and owned by are acquired and owned by 
a foreign manufacturer. a foreign manufacturer. 


. US. rights are assigned to 
a domestic concern. 

. US. rights are vested by 2. U.S. rights are vested by 
the Attorney General. the Attorney General. 


. U.S. rights are assigned to 3. U.S. rights are assigned to 
a domestic concern. a domestic concern. 


1In this detail the outline anticipates the probable result of a 
decision in favor of the Attorney General. At the moment the 
Attorney; General still owns the American rights and licenses im- 
portation of Zeiss-marked goods by Carl Zeiss, Inc., the domestic 
concern which has been, in effect, the exclusive distributor of 
such goods since 1926, and which the Attorney General likewise 
owns. 
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It is the Government’s position that between the chain 
of title in Leitz? and the shorter chain in the present 
ease, there is no difference which nullifies the power to 
vest. In each case the American trademark rights con- 
stituted property in this country of a type which Con- 
gress had explicitly made subject to the vesting power, 
and which the Attorney General seized in the exercise 
of that power. In Leitz this Court approved the vesting 
of such trademark rights, and also their retransfer to 
private ownership. The same result, we submit, is re- 
quired here. The two situations differ only in the omis- 
sion from our case of Step 2 in Leitz, viz. the pre- 
vesting transfer of rights from the foreign manufacturer 
to a domestic distributor. To be sure, such a transfer 
changes the ownership of the rights, and determines from 
whom they must be vested. But these rights, once in 
existence, are property in this country, whatever their 
ownership. In short, there is no basis in reason or 
authority for permitting seizure and sale of ZEISS-type 
trademark rights under the Leztz facts—where the United 
States rights in the mark are held by an enemy-owned 
domestic distributor—and prohibiting the same thing 
under the facts of our case—where the United States 
rights are held by an enemy-owned foreign manufac- 
turer. What is crucial is that the rights with respect to 
goods sold here are property in the United States. 

Judging from their brief, appellees agree with the 
Government that Leitz was correctly decided. Neverthe- 
less, and although the facts so far as relevant are iden- 
tical, they see the vesting power as somehow short- 
circuited under the circumstances here. Various argu- 
ments, more or less relevant to this matter, are found in 
their brief. We propose to examine these under the 
following four sections, to determine whether any affords 
a satisfactory explanation of the anomalous position for 
which appellees contend. 


2 Watson V. E. Lietz, Inc., 103 U.S. App. D.C. 74, 254 F. 2d 777. 
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A. Appellees rely heavily on the “rule” that trade- 
mark rights may not be transferred unless a “busi- 
ness” goes along. Their unwillingness to specify 
the “business” meant, frustrates evaluation of the 
“rule.” If it implies, however, that assignment of 
rights in a ZEISS-type mark may not be trans- 
ferred out of the manufacturer’s hands, because 
no “business” accompanies it, it is insofar plainly 
wrong. 


There recurs throughout appellees’ brief a “rule” 
which purportedly disabled the Attorney General from 
vesting the American rights in the ZEISS trademark. 
The rule is pictured as one of controlling influence since 
the earliest days of trademark law, which descends to 
the present day with undiminished force. The formu- 
lations of the rule differ somewhat from occasion to occa- 
sion, but the following version is representative: 


eo 


. a trademark cannot be assigned or acquired 
except as incidental to transfer or acquisition of the 
business to which it pertains ....” App. Br. 16. 

The first difficulty about appellees’ “rule’’ is its vague- 
ness. What is the “business to which [a trademark] 
pertains?” Is it the physical plant which prior to trans- 
fer produced the trademarked item? Is it the business 
entity? Is it perhaps the “goodwill,” assuming this is 
an entity which, even for purposes of analysis, can ever 
be considered as separable from the trademark? If not 
these, what then? Appellees’ brief is remarkable in the 
studied care with which it avoids saying exactly what 
the rule means. 

In the present context, however, the rule is worse than 
vague—it is misleading. When a foreign manufacturer 
like Leitz-Wetzlar or Zeiss-Jena assigns the American 
rights 'in a ZEISS-type mark to a domestic distributor, 
what ‘‘business” does it transfer simultaneously? We 
see none. So the assignment should fail, according to the 
rule. In fact, it does not, as is attested by the everyday 
practice of businessmen and such eases as Bourjois & Co. 
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v. Katzel, 260 U.S. 689; Roger & Gallet v. Janmarie, Inc., 
245 F. 2d 505; and Watson v. E. Leitz, Inc., supra. 

To repeat, the fundamental question put to appellees 
by our opening brief was this: How is it that the Ameri- 
can rights in a ZEISS-type mark may be transferred 
voluntarily from the foreign manufacturer to a domestic 
concern via assignment, while, on their view, the very 
same rights may not be transferred involuntarily to the 
Attorney General (and eventually, as in Leitz, to a 
domestic concern), despite Congress’ explicit inclusion 
of trademarks among types of property subject to vest- 
ing. Needless to say, appellees’ “rule,” under which even 
voluntary transfers are made incomprehensible, leaves 
this question unanswered. 


B. Appellees’ demonstrations that Carl Zeiss, Inc. 
could never have become the owner of the United 
States rights to the ZEISS trademark are utterly 
irrelevant, since (a) no one suggests that Zeiss- 
Jena ever assigned these rights to Carl Zeiss, Inc.; 
and (b) the rights were not vested from Carl Zeiss, 
Inc., but from Zeiss, Jena. 


We find no more enlightening the frequently encoun- 
tered passages in appellees’ brief which argue that a 
domestic distributor of ZEISS-type trademarked goods 
fails to acquire through distributing activities alone any 
proprietary interest in the American rights to that mark. 
In this vein the brief tells us that an “importer of trade- 
marked articles does not acquire rights in the trademark 
used by a foreign manufacturer to identify its goods 
merely by importing and selling them in this country.” 
(App. Br. 17, 18); and that “There is nothing in the 
[trademark] statute which remotely suggests that one 
who merely sells a manufacturer’s goods bearing the 
manufacturer’s mark acquires any rights in the mark” 


3 We show in our opening brief (pp. 25, 26) that the rule simply 
has no applications to international transfers of ZEISS-type marks. 
Thus, it is not surprising to find that in no case cited by appellees 
to support their rule is such a transfer in question 
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(App. Br. 19); and, finally, that “[o]urs is ... a case 
where sales of ZEISS-marked goods were made solely 
by mere distributors and importers; they could not ac- 
quire ownership of the mark, and neither could the At- 
torney General” (App. Br. 24). 

These passages might be ignored except that appellees’ 
reiterations of this principle may give the impression, 
first, that there is some argument about it, and, second- 
ly, that the principle has relevance to our case. Both 
impressions would be false. We agree that the American 
rights in the ZEISS trademark could never become the 
property of Carl Zeiss, Inc., New York, merely by the 
latter’s importing and selling Zeiss goods in this coun- 
try. In the absence of an assignment of the kind found 
in Leitz, the American rights remained the property of 
Zeiss-Jena and were vested as such. Appellees’ argu- 
ments would have bearing if the Attorney General should 
claim ownership solely through having vested the stock 
of Carl Zeiss, Inc. That, in fact, was the situation in the 
Leitz case, so that its central issue became whether the 
assignment from the parent concern had been effective 
to transfer title to the LEITZ mark to the vested domes- 
tic concern. If so, the mark was an asset of the domestic 
concern, and, as this Court found, vesting of the concern 
put the mark under the Attorney General’s control along 
with the other assets. But, to repeat, appellees’ argu- 
ments have no point in the present case where the Ameri- 
can rights were vested from the foreign manufacturer, 
Zeiss-Jena, and where neither before nor during litigation 
has the latter’s pre-vesting title ever been in issue. 


C. | Appellees fail in their attempt to distinguish the 
| authorities, and in particular the Letiz case, which 
| support the Attorney General’s power to vest the 
| United States rights in a ZEISS-type mark. The 
| supposedly distinguishing circumstances in these 
cases turn out to be entirely unrelated to the ques- 

tion of the Attorney General’s power to vest. 


Somewhat more elaborate is another mode of “explana- 
tion” which appellees employ. As the Court will recall, 
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the problem is to explain how, according to appellees, 
the same trademark rights may be voluntarily trans- 
ferred, but may not be transferred by operation of fed- 
eral law. Appellees’ technique consists of picking out 
certain facts, none of them, as it happens, present in our 
ease, and insisting on them as prerequisites to vesting.* 
These alleged prerequisites are (1) an assignment of the 
United States rights from the foreign manufacturer to a 
domestic concern, (2) which enjoys an exclusive distrib- 
utorship, and (3) which itself manufactures and sells 
under the same mark. (See App. Br. 16-25.) One might 
expect a careful explanation of how or why these circum- 
stances so critically affect the power to vest. Unfortu- 
nately no such explanation is forthcoming.® Instead of 
explaining the role of these factors, appellees shift their 
emphasis from one to the other, depending on whether 
the factor happens to be present in a case cited by the 
Government. Whatever case the Government cites to 
support its power to vest, appellees hasten to point out 
that one or other of the ‘“‘prerequisites” was present in 
that case, but, of course, that the particular circumstance 
is missing here. Why the absence of such circumstance 
should affect the result we are not told. 

The truth is that neither singly nor collectively are 
these circumstances necessary to the exercise of the 
Attorney General’s power to seize the American rights in 
a ZISS-type trademark. This is best evidenced by 
Watson v. E. Leitz, Inc., swpra, wherein this Court ap- 
proved the vesting and subsequent retransfer into private 
ownership of such a mark. What we propose to show 
now about each of the three factors is that the Court’s 
decision therein either ignored it entirely, or considered 
it in connection with an issue entirely separate from that 
of the power to vest. 


4Lest we believe, however, that the presence of these factors 
is sufficient to authorize vesting, we are warned by appellees of 
“other relevant circumstances,” left undescribed, which may also 
be necessary. See App. Br. 25. 


5 Appellees’ one, cursory attempt to justify their theory is found 
at pp. 24, 25 of their brief. We consider it infra at pp. 9-10. 














(1) Assignment 


Undoubtedly the Court was much concerned with the 
1916 assignment of the American rights in the LEITZ 
trademark to Leitz-1916, the newly formed domestic dis- 
tributor. The assignment was under heavy attack as 
invalid. If so, then these rights had never taken place 
among the assets of the American firm. Accordingly, 
they would not be found among those acquired by the 
Attorney General when, in 1942, he vested all the stock 
of the latter. 

After careful analysis, the Court found the assignment 
to be valid. Next, and without hesitation, it found that 
the Attorney General had succeeded to ownership of the 
trademark rights in question exactly as he had become 
the owner of the other assets of the concern. 

We fail to find in Leitz any suggestion that these 
American rights were immune from vesting in the ab- 
sence of their assignment to Leitz-1916. True, they 
might not, absent such assignment, have been vested as 
the latter’s property. Instead, they would have to have 
been vested as property of Leitz-Wetzlar, just as the 
Zeiss rights were vested as the property of Zeiss-Jena. 
But the central fact is, contrary to appellees’ views, and 
as we stressed in our opening brief (pp. 28, 29), that the 
presence or absence of an assignment is a matter which 
has everything to do with the question of who owns the 
trademark rights, but has nothing to do (assuming 
“enemy” ownership) with their existence in the United 
Statesias property or with the power to vest them. 


(2) Exclusive Distributorship 


So far is the Court’s decision in Leztz from giving any 
weight to the element of an exclusive distributorship that 
one cannot tell from its opinion (or from that of the 
District Court) whether or not Leitz-1916 had one. If it 
did have one, it necessarily acquired it after the assign- 
ment of the American rights, since the organization of 
Leitz-1916 and the assignment occurred at the same time. 
Again, nothing in Leitz indicates that the existence of an 
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exclusive distributorship is a pre-condition to the trans- 
fer, whether voluntarily or by force of law, of rights in 
a ZEISS-type mark. 


(3) Manufacturing 


It appears that at the time of its vesting in 1942 
a small percentage of the LEITZ-marked goods which the 
domestic concern was distributing was of its own manu- 
facture. But this fact plays hardly a walk-on part in 
the Court’s decision. As already discussed, the Court 
was chiefly concerned with the validity of the assignment 
of the American rights from Leitz-Wetzlar. Since the 
assignment occurred in 1916, while the earliest domestic 
manufacturing under the LEITZ mark occurred in 1929 
or 1930, it is obvious that the manufacturing had nothing 
to do with the effectiveness of the assignment. It is no 
less clear that it had nothing to do with the Attorney 
General’s power to acquire the LEITZ mark in 1942. 

Indeed, it is only in an aside that the Court refers 
at all to the domestic manufacturing. As a preliminary 
to its holding that Leitz-Wetzlar intended to, and did in 
fact, transfer the American rights in the LEITZ mark to 
Leitz-1916, the Court observes that as to one phase of 
the mark’s existence, i.e., as applied to goods of American 
manufacture, no problem of transfer even arises. This is 
because in that phase the mark must be deemed always 
to have been the property of Leitz-1916 (254 F. 2d at pp. 
779-780). Having thus separated off and encapsulated 
the element of domestic manufacture, the Court passes 
to the main issues and never again refers to it. So it 
is clear that if Leitz-1916 had never manufactured an 
item, the sole effect on the Court’s decision would have 
been to make it a paragraph shorter. It is therefore 
absurd to say, as do appellees, that the present case is 
not controlled by Leitz because only in the Leitz case was 
there an American distributor who dabbled in manufac- 
ture. That circumstance was clearly without effect on 
the decision of the cause. 

Only once do appellees undertake to explain on what 
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ground they consider the above circumstances to be 
“prerequisites.” They write: 


“All these [factors] are most relevant to deter- 
mining the fundamental question whether the mark, 
originally the signature of the foreign manufacturer 
and its product, has ultimately become the signature 
of the domestic distributor firm and its product, and 
thus the symbol of the American rather than the for- 
eign goodwill.”? (App. Br. 24, 25.) 

What this statement says in substance is that there 
can be no vesting of a Zeiss-type mark until it has ceased 
to be a Zeiss-type mark and has become something else. 
A Zeiss-type mark was defined, as the Court will recall, 
as one used upon goods of foreign manufacture, and in 
fact connoting such foreign origin to the consuming 
public. Appellees suggest that vesting of trademark 
rights in such a mark must wait (a) until some (or all?) 
of the goods sold under the mark are of domestic, in- 
stead of foreign, origin; and (b) until the American 
public has come to associate the mark with the new, 
domestic source. 

We fail to comprehend how appellees can purport to 
agree with this Court’s decision in Leitz and still take 
this position. That decision, as we have seen, sanctioned 
the vesting of the American rights in the LEITZ mark. 
In thus holding, the Court was well aware that most 
sales of LEITZ-marked goods then,® as earlier, involved 
goods of German origin, and that the mark still signified 
such German origin to the American public. This aware- 
ness is expressed in various ways in the decision, and in 
particular in the Court’s observation that, “A merchant 
as well as a manufacturer may have a trademark.... 
As a merchant, Leitz-1916 had a right to use a mark 
which would become a symbol of the quality of its goods, 
and of its responsibility for them.” 254 F. 2d at p. 780. 


SIn fact, the District Court in its opinion noted that “at the 
present time German Leitz goods account for between seventy 
and eighty percent of the dollar volume of Leitz-1941’s business.” 
152 F. Supp. 631, at p. 634. 
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The last sentence refers, of course, to the development 
by Leitz-1916 of “secondary goodwill,” ie., favorable con- 
sumer and dealer attitudes directed towards it as the 
reliable distributor. These attitudes were superadded 
to the primary or manufacturing goodwill, which still had 
as its object the esteemed foreign manufacturer. 

So, the LEITZ mark, alike when it was assigned, when 
it was vested, and at the time of suit, was a ZEISS-type 
mark.’ Notwithstanding, this Court approved its trans- 
fer to the Attorney General, as well as its subsequent 
retransfer to a domestic distributor. It follows that ap- 
pellees must either withdraw their approval of Leitz or 
explain how the American rights in the Zeiss trademark 
are immune from vesting on some basis other than the 
discredited factors of assignment, exclusive distributor- 
ship and domestic manufacturing. 


7™So, too, was the mark “Bourjois” a ZEISS-type mark in 
Bourjois & Company V. Katzel, 260 U.S. 689, notwithstanding ap- 
pellees’ efforts (App. Br. 23) to suggest the contrary. This is 
clear from the following excerpt: 


“It is said that the trade mark here is that of the French 
house and truly indicates the origin of the goods. But that 
is not accurate. It is the trade mark of the plaintiff only 
in the United States and indicates in law, and, it is found, 
by public understanding, that the goods come from the plain- 
tiff although not made by it.” (Emphasis supplied.) 260 
U.S. at p. 692. 


Justice Holmes thus recognizes the “secondary goodwill’ growing 
up around the plaintiff’s distributing activities, but indicates un- 
mistakably that the goods themselves, as distinguished from their 
package, are believed by the public, and properly, to be of foreign 
origin. Nor is Prestonettes, Inc. v. Coty, 264 U.S. 359, to the 
contrary. There Justice Holmes said, referring to Bourjois, 
“There the trade-mark protected indicated that the goods came 
from the plaintiff in the United States, although not made by it.” 
264 U.S. at p. 368. 

It is no less clear that the trademark in question in Roger & 
Gallett v. Janmarie, Inc., 245 F. 2d 505, which the court held had 
been validly transferred from the foreign manufacturer to an 
American distributor, was a ZEISS-type mark. 











D. Appellees’ predictions of injury to the American 
‘public, should the Attorney General’s title be up- 
held, are unwarranted. The possibility that the 
'ZEISS mark might be used deceptively is neither 
‘more nor less than was present in other cases 
‘which have sanctioned transfer of similar ZEISS- 
‘type marks. Further, the way in which the Attor- 
‘ney General has so far administered the ZEISS 
‘mark implements, rather than conflicts with, his 
policy of protecting the public from unfair trade- 
mark practices. 


Appellees’ final essay at a rational ground for pro- 
hibiting the vesting of Zeiss-type marks raises the spectre 
of deception. If the Attorney General is permitted to 
vest, and, subsequently to transfer the American rights 
in the mark to some domestic distributor, appellees warn 
that ‘“‘we may then look for an effort to corrupt the 
mark, thus creating a deception on the trade and con- 
suming public.’”? (App. Br. 27.) 

This same ghost was deftly laid to rest in Lettz wherein 
the Court said: 


“We do not decide what would be the consequences 
if the appellee should use its trademark unfairly to 
market inferior goods and mislead purchasers to 
think that they were manufactured by Leitz-Wetzlar 
when in fact they were not. Section 1119 of Title 
15 of the United States Code lodges in the courts 
the power to order the cancellation of a registration 
if the trademark is used unfairly.” [254 F. 2d at 
781.] 

The Court thus recognized the liberal policy on trans- 
fers of trademarks which Congress wrote into the Lan- 
ham Act and which was discussed in our opening brief 
(p. 25). Trademarks may be transferred freely, but the 
courts are to remain vigilant against chicanery and fraud. 

The refutation of the deception argument found in 
Leitz assumes controlling importance for this case once 
it is seen that the possibilities for deception here are not 
a particle greater. One may presume that the ultimate 
assignee of the Attorney General’s interest in Carl Zeiss, 
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Inc., together with the latter’s interest in the ZEISS 
mark, will continue to import ZEISS-marked goods from 
Germany just as in the past 17 years of Government 
control. To be sure such assignee might attempt to make 
or procure inferior goods and pass them off as genuine 
ZEISS goods. But precisely the same danger existed 
under the Leitz facts as to the 80% of goods which the 
American public expected to have imported from the 
German factories. And in each case, as Congress has 
made plain, the Court’s task is to approve the transfer 
while remaining alert to the aftermath. 

Appellees protest, however, that the Government’s posi- 
tion in this ease cannot be reconciled with the settled 
trade-mark policies of the Office of Alien Property (App. 
Br. 25, 26). Specifically, they cite the Custodian’s claim 
that it is his practice not to “permit the trade-marks 
under his jurisdiction to fall into the hands of firms 
which are incapable of supplying the public with what- 
ever it is that the public expects from goods bearing a 
certain trade-mark’? (App. Br. 26). 

We fail to see in the above remarks any policy which 
the Government repudiates by defending, as it does here, 
its vesting of ZEISS trademark rights. If the question 
is whether the Office has routinely vested ZEISS-type 
marks, the Office’s statements quoted by appellees show 
that it has. This case is not exceptional. 

Or if the question is how the vested ZEISS rights have 
been administered, certainly their administration thus far 
under the Attorney General’s license to Carl Zeiss, Inc. 
has safeguarded the interests of American consumers. 
When the Attorney General eventually decides to divest, 
it may be that the unique position of Carl Zeiss, Inc. as 
distributor of ZEISS goods will dictate that the same 
assignee should acquire both it and the ZEISS trademark 
rights. That time will be soon enough to ask whether 
the transfer conforms to Office policy. 
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Assuming Some Rule of Trademark Law Prohibiting 
the Transfer of Rights in a ZEISS-Type Mark to 
One Not Directly Engaged in Importation and Dis- 
tribution, Such Rule Does Not Apply Here; If It Did, 
It Would Nevertheless Have to Yield to the Over- 
riding Requirements of the Trading With the Enemy 
Act. 


Despite (a) the express language of the Trading with 
the Enemy Act, (b) the Court’s admonition that the 
seizure provisions should be liberally construed, and (c) 
the scheme of the Act to reduce to possession all enemy 
property in this country for the purpose, among others, 
of “meeting the costs of war” (Illinois Central R.R. Co. 
v. Rogers, 102 U.S. App. D.C. 327, 253 F. 2d 349, 352), 
appellees warn that the Attorney General’s power to vest 
a ZEISS-type mark can be upheld only at the cost of 
turning “long-established trade-mark doctrine” inside out 
(App. Br. 37). Under this supposed doctrine, the ZEISS 
nark has “no legal existence or reality” in the United 
States (App. Br. 29). 

We emphatically disagree that we seek to subvert set- 
tled trademark rules. We ask only that trademark rights 
which are treated as property having its situs in the 
United States for every other purpose of “private” trade- 
mark law should be treated the same way within the 
context of the Trading with the Enemy Act. This is not 
a ease of the Alien Property Custodian seeking to seize 
rights in a mark owned by a foreign manufacturer who 
has never marketed his products in the United States. 
There it might properly be found that there was no 
“business” in this country, and, accordingly, that the 
mark had “no legal existence or reality” here. But 
ZEISS-marked goods have been sold in the United States 
for about a half-century. That we have here a very valu- 
able item of property is evidenced by the vigor of appel- 
Jees’ insistence on being permitted to sell in the United 
States products bearing this very mark, and not just any 
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inscription. For a more extended demonstration that 
under the common law the statute law of trademarks the 
right to use the ZEISS mark in the United States, and 
to exclude others from its use, constitute property in the 
United States, see Point I of our Opening Brief. 

Nor are we asking to have upset for the Attorney Gen- 
eral’s benefit the ordinary rules governing the transfers 
of trademark rights. We have shown, both in our Open- 
ing Brief and above, that ample precedent authorizes 
both the voluntary and the involuntary transfer of the 
type of trademark rights here involved. But even if 
we were to assume that trademark law prohibits transfer 
of ZEISS-type marks except to those actively engaging 
in distribution,® such a rule cannot control the present 
case. 

In the first place, the Attorney General has engaged in 
the importation and distribution of ZEISS-marked goods 
dating from the time subsequent to World War II that 
such goods again became available. He has done so via 
his license to Carl Zeiss, Inc.® So the rule would not 


8 We see little logical pattern in a rule that would allow trans- 
fer of a ZEISS-type mark to a domestic distributor (as in Leztz), 
but would strike down a transfer to a nondistributing concern 
which proposed to license importations and distribution of the 
trademarked goods by another. We have shown (Opening Brief, 
pp. 23-26) that prevention of deception has always been the main 
motive in restricting trademark transfers. We see no difference 
in the opportunities or temptations to deceive the public with 
respect to the two transfers just outlined that would justify a 
difference in their legal effects. 


9 Carl Zeiss, Inc. was a “related company” to the Attorney Gen- 
eral under the provision of Section 45 of the Trademark Act of 
1946 (15 U.S.C. 1127) as a firm which was “controlled by the 
registrant or applicant for registration in respect to the nature 
and quality of the goods or services in connection with which 
the mark is used.” Accordingly its trading in ZEISS-marked 
goods gave the Attorney General the status of trader under Sec- 
tion 5 of the Act (15 U.S.C. 1055) which provides that “where 
a registered mark or a mark sought to be registered is or may be 
used legitimately by related companies, such use shall inure to 
the benefit of the registrant or applicant for registration; and 
such use shall not affect the validity of such mark or of its regis- 
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apply here. 

More important, even if the rule should apply, it would 
have to yield to the requirements of the Trading with 
the Enemy Act. This is the meaning of Hicks v. Anchor 
Packing Co., 16 F. 2d 723 (C.A. 3), which appellees pass 
off with the assertion that it is in error to the extent 
that it can be read to permit “war-time seizure of ‘naked’ 
marks ....” (Appellees’ Br. 30, fn. 19.) The Hicks 
ease is discussed at length in our opening brief (34-36). 
Hicks, however, does not stand alone. There are many 
cases, arising in a variety of contexts, which hold that 
“lwlar, and war legislation, superseded certain phases 
of the ordinary law... .” Id., 16 F. 2d at 726. 

One recent case, which was decided by this Court, is 
Illinois Central R. R. Co. v. Rogers, 102 U.S. App. D.C. 
327, 253 F. 2d 349. In that case, the Alien Property 
Custodian vested the property of a Japanese company, 
which included a claim against the Illinois Central for 
a shipping overcharge. The defense of Illinois Central 
to the Government’s suit to recover the overcharge was 
that it was barred by Section 16(3)(c¢) of the Interstate 
Commerce Act because not brought within the limitations 
period therein prescribed. The contention was that the 
shipper’s suit would have been barred and that the Alien 
Property Custodian acquired no greater right than that 
of the shipper. Notwithstanding the policy of the Inter- 
state Commerce Act of protecting carriers against stale 
claims, the Court rejected the contention. It said: 


The right of the Government in this case is gov- 
erned not by §16 (3) (¢) of the Interstate Commerce 
Act but by the Trading with the Enemy Act. The 
right of the Government arises not under the com- 
merce clause of the Constitution but under Article 
One, Section 8, of the Constitution, from which Con- 
gress derives its war powers. It is a right which 
the Government has exercised to take property from 
alien enemies, to prevent its use for the benefit of 


tration, provided that such mark is not used in such manner as 
to deceive the public.” (Emphasis supplied.) See, also, J.A. 177 
to 188. 
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the enemy and to make such property available for 
aiding the national defense and meeting the costs of 


war 7 fe @ 
* * a * 


We agree with the District Judge that “[iJt is un- 
tenable that the provision of this Act may be said 
to relate back to the Trading with the Enemy Act. 
The two Acts stem from different parts of the Con- 
stitution. One is a war power and the other is under 
the commerce clause. If Congress has the power to 
‘make rules’ to limit itself in the exercise of war 
powers and does not do so, it is hard to conceive that 
it intended limitations of another Act to be placed on 
it as to when certain procedures must be accom- 
plished.” [253 F.2d at 352-353] 


So, here, “[i]f Congress has the power to ‘make rules’ to 
limit itself in the exercise of war powers and does not 
do so, it is hard to conceive that it intended limitations” 
of trademark law to be placed on it. 

Similarly, the policy of the negotiable instruments law 
of facilitating the marketability of bearer paper by treat- 
ing the paper as the obligation itself was not permitted 
to thwart the requirements of the Trading with the 
Enemy Act. Cities Service Co. v. McGrath, 342 U.S. 330 
(See Op. Br., pp. 36-37). 

Likewise, the policy underlying workmen’s compensa- 
tion statutes of protecting disabled workmen and their 
dependents, by rendering the right to compensation per- 
sonal and non-assignable, must yield to the objectives of 
the Trading with the Enemy Act. Todeva v. Oliver Iron 
Mining Co., 232 Minn. 422, 45 N.W. 2d 782, 789. Nor 
will the policy of exempting certain property interests 
from the reach of creditors or from the voluntary assign- 
ment by the owner insulate those interests from the seiz- 
ure powers. Estate of Zuber, 146 Cal. App. 2d 584, 304 
P. 2d 247, 255-256; Matter of Bendit, 214 App. Div. 446, 
212 N.Y. Supp. 526. 

There is no sound reason why trademark rights should 
stand in any better position. 











IIT. 


While Appellees Are Wrong As To Abandonment of 
the ZEISS Mark, There Appears No Reason Why 
the Court Should Reach the Question. 


Appellees argue that such rights in the ZEISS mark 
as the Attorney General might have acquired which trace 
to the World War I vestings, were lost by abandonment 
(App. Br. 32-36). We have demonstrated sufficiently in 
our Opening Brief (pp. 38-44) why this argument is mis- 
conceived. 

What we wish particularly to stress here is that there 
is no reason for the Court to reach the abandonment 
question. Besides the World War I vesting orders, there 
is before the Court the Attorney General’s 1953 vesting 
order, seizing the same ZEISS trademark rights. See our 
Opening Brief, p. 44. 

Appellees’ sole basis for denying effect to the 1953 
vesting is, again, that “[t]here was no business or good- 
will in the United States to which the Zeiss mark was 
appurtenant in 1953’? (App. Br. 36). If the Court re- 
jects this theory, as we think it must, then both the 
World War I and the 1953 vestings must be deemed 
effectual. 
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The situation is thus: The Court can reach the aban- 
donment issue only by finding that the World War I 
orders were valid. But if it should so find, there would 
be no point in deciding abandonment or no, since that 
same holding would validate the 1953 vesting, as to which 
no abandonment issue is presented. 
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CIVIL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Date Proceedings 
1956 Deposit for cost by 


Apr. 4 Complaint, appearance, affidavit. filed 
Apr. 4 Summons, copies (3) and copies (3) of Complaint 
issued, D.A. ser. 3-4; #1, 2, 3 ser. 40. 
Apr. 13 Motion of pltffs. for a preliminary injunction; 
‘and motion for summary judgment, affidavits (2) 
& Exhibits (13 photostats) P & A. filed 
Apr. 20 Stipulation to extend time for defts. to answer 
-Pltfis. motion for preliminary injunction etc., app. 
Dallas S. Townsend, Asst. Atty. Gen; James D. 
Hill, Walter T. Nolte & Westley W. Silvian. filed 
May 10 Supplemental motion of pltffs. for summary 
judgment, ¢/m 5-10-56. filed 
May 14 Request of defts. for admissions under Rule 36, 
e/m 5-11-56. filed 
May 15 Affidavit of Harry I. Rand, c/m 5-12-56. Ex- 
hibits (5). filed 
May 17 P & A of Pltffs. in support of motion for pre- 
liminary injunction & summary judgment, ¢/s 5-17- 
56. filed 
May 19 P & A of Defts. in opposition to Pltfs. motion 
for Temporary Injunction and summary Judgment, 
affidavits (2) Exhibits A thru F. filed 
May 21 Objections of Pltf. to request of deft. for ad- 
missions, Notice. 
May 21 Pilaintiff’s Exhibits #1 and #2. filed 
May 21 Motion of plaintiff for Prel. Inj. Argued & sub- 
mitted. (Rep. T. O’Neal) Letts, J. 
May 29 Order denying pltff’s motion for summary judg- 
ment. Letts, J. (N) 





1956 


May 31 Supplemental affidavits (3) on behalf of Pltffs. 

¢/m 9-31-56. Exhibits A to F. filed 

Jun1 Stipulation between counsel giving deft. until Aug. 

6, 1956 to answer the complt. Letts, J. (N) 

Jun 12 Order denying motion of pltff. for preliminary 

injunction. Letts, J. (N) 

Jun 12 Order overruling pltff’s objections to defts’ re- 

quest for admissions under Rule 36. Letts, J. (N) 

June 21 Motion of pltfs’ for rehearing of motion for 

preliminary injunction, ¢/m 6-21-56, Affidavits. M.C. 

6-21-56. filed 

June 26 Findings of fact and conclusion of law and or- 

der denying pltf’s motion for rehearing of motion 

for preliminary injunction. Letts, J. (N) 

Jul 9 Motion of appeal of pltfs from orders 5-29-56, 

6-12-56, & 6-26-56 $5.00 deposit by Rand. Copy 

mailed to Walter T. Nolte filed 

Jul 17 Designation of Portions of Record on appeal of 

Pltffs. ¢/m 7-17-56. filed 

Jul 31 Request of Pltfs’ for admissions under Rule 36, 

Ser. ack. 7-31-56. filed 

Aug. 1 Order extending time to file & docket appeal to 

& including Sept. 18, 1956. Tamm, J. (N) 

Aug. 1 Stipulation extending time to answer complt. 

until Sept. 6, 1956. (Fiat). filed 

Aug. 1 Order extending time of Pltffs. for filing re- 

sponse to request for admissions to & including 

Sept. 18, 1956. Tamm, J. (N) 

Sep. 6 Answer of defts. to complt. ¢/m 9-6-56. App. 

Dallas S. Townsend, James D. Hill, Walter T. Nolte 

& Westley W. Silvian. filed 
Sep.6 Calendared (N) 

Sep. 11 Answer of defts. to request for admissions. 

filed 

Sep. 14 Record on Appeal delivered. Deposit by Harry 

I. Rand, $18.80. filed 














1956 


Sep. 19 Stipulation that Pltffs. may have untitl 9-25-56 
to file responses to defts. Request for Admissions. 

filed 

Sep. 19 Statement of Pltffs. in further response to defts’. 
request for Admission under Rule 36, ¢/s 9-19-56. 

) filed 

Nov. 14 Interrogatories of Pltfis. to Deft. #1, c/m 11- 
13-56, filed 

Nov. 23 Deposition of Charles H. Frank, 11-13-56, pp. 
1-139, Defts. Exhibit A & B, filed 

Dec. 3. Stipulation of Pltffs. Atty. & Atty. for Deft. #1, 
extending until 1-11-06, to file answers or objec- 

tions to Pitff’s. interrogatories, served 11-13-56. 

filed 


1957 


Jan. 15 Answer of Deft. #1 to Pltfis. interrogatories, 
¢/m 1-14-57, filed 

May 24 Notice of plaintiffs to take deposition of Karl 
A. Bauer, ¢/mailing. filed 

June 4 Notice of Defts. to take oral depositions of 
Pltffs., filed 

Jun 5 Certified Copy Judgment USCA dismissing ap- 
peal & affirming order of USDC denying pltffs mo- 

tion for summary judgment (dated 5-16-57) De- 
cision attached filed 

Jun 7 Notice by defts to take deposition of Paul Le- 
- -vande ¢/m ailing filed 
June 18 Notice of Pitffs. of taking deposition of Deft. 
Herbert Brownell, Jr. ¢/m 6-18-57. filed 

Jan 19 Deposition of Arthur Scholder, 6-11-97. filed 
Jun 19 Deposition of Charles Frank & David Harris, 
— 64-97. filed 
July 27 Deposition of Karl A. Bauer, 5-29-57, filed 





1957 


July 27 Changes and/or corrections noted in testimony, 
filed 

Aug. 23 Deposition of Louise O’Neil and Lewis E. Rubin, 
7-16-57 filed 

Nov. 15 Pretrial proceedings and substituting Ercona 
Corporation vice Ercona Camero Corp.; Wm. P. 
Rogers vice Herbert Brownell and Robert M. An- 
derson vice George W. Humphrey; leave to file 
amended answer if admissible. McGarraghy, J. 

Dec. 2 Notice of defts. of taking deposition of Pltff. 
$2.00 ¢/m 11-29-57 filed 


1958 


Jan 23 Amended answer of defts per pre-trial order, 
¢/m 1-23-58. filed 
Mar 11 Trial by Court begun; respited until tomorrow 
morning. (Rep: Thomas O’Neal) Jackson, J. 


Mar 12 Trial by court resumed; respited until tomorrow 
morning; (Rep: Thomas O’Neal) Jackson, J. 
Mar 13 Trial by court resumed; case taken under ad- 
visement; pltff granted thirty (30) days to file 
brief; deft granted additional thirty. (30) days to 

file reply to brief; (Rep: Thomas O’Neal). 
Jackson, J. 
Apr 15 Objections of pltff. to certain exhibits filed 
Sept 12 Letter dated 9-9-58 from defts. in the nature of 
a request for leave to file additional brief, denied 
(fiat) Jackson, J. 
Sept 12 Opposition of pltffs. to defts. request for leave 
to file additional brief, c/m 9-11-58 filed 
Oct 17 Hearing resumed & concluded. Finding for 
pltff. vs. deft. (order to be presented) (Reporter- 
R. Walker) Jackson, J. 
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[Filed April 4, 1956] 
_ UNITED STATES DISTRICT COURT 
- FOR THE DISTRICT OF COLUMBIA 
C.A. No. 1402—'56 


Excona Camera Corp., a corporation, 551-5th Avenue, 
New York, New York 


and 


STEELMASTERS, LNCORPORATED, 2 corporation, 
1225 Broadway, New York, New York 
Plaintiffs 


Vv. 


Hersert BrowNeLL, Jx., individually and as Attorney 
“General of the United States, Department of 
Justice, Washington, D. C. 


Grorce M. HumPnRey, individually and as Secretary of 
the Treasury of the United States, Department 
| of the Treasury, Washington, D. C. 


and 


Raven Ketty, individually and as Commissioner of Cus- 
toms, Department of the Treasury, Washington, D. C. 
Defendants 


COMPLAINT 


(For a Declaratory Judgment and Injunction) 


4. This Court has jurisdiction of this action under 
Secs. 11-305 and 11-306 of the District of Columbia Code; 
See. 1009 of Title 5 of the United States Code; and Secs. 
1331, 1337, 1338, 2201, and 2202 of Title 28 of the United 
States Code. The matter in controversy exceeds the 
value of $3,000, exclusive of interest and costs, and arises 
under the Constitution and laws of the United States. 
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2. Plaintiff Ereona Camera Corp. (hereinafter re- 
ferred to as “Ercona”) is a corporation organized and 


existing under the laws of New York and having its office 
expose Ercona, since 1950, 
has been and it is now engaged in t istribution and 
‘sale in the Uiied SWS cf oienlite. ona ant hee scientific, optical, and photo- 
graphic instruments and equipment, and related supplies. 


3. Plaintiff Steelmasters, Incorporated (hereinafter 
referred to as “Steelmasters”) is a corporation organized 
and existing under the laws of Illinois and having its of- 
fice and place of business in the State of New York. 
Steelmasters and its predecessors, for more than fifty 


| years, have been, and Steelmasters is now, engaged in the 


ee 


“importation into the United States of merchandise from 


ee 





| Germany and other foreign countries. 


4. Defendant Herbert Brownell, Jr. (hereinafter re- 
ferred to as “the Attorney General”) is the Attorney 
General of the United States. Defendant George M. 
Humphrey (hereinafter referred to as “the Secretary of 
the Treasury”) is the Secretary of the Treasury of the 
United States. Defendant Ralph Kelly (hereinafter re- 
ferred to as “the Commissioner of Customs”) is the Com- 
missioner of Customs. All defendants maintain offices 
and are found in the District of Columbia. Reference to 
each of the defendants is intended also to refer to his 
predecessors in office, his predecessors in interest, and his 
subordinates. Defendants are sued herein as individuals 
and in their official capacities. 





The Trade-Mark “Zeiss” 


do. The trade-mark “Zeiss” was first registered in the 
United States Patent Office on February 20, 1912, under 
xegistration No. 85539, by the firm of Carl Zeiss, of 
Jena, Germany, a_firm organized under the laws of Ger- 
many and domiciled in Jena (hereinafter referred to as 
“Zeiss, Jena”). 
ee 
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6. On information and belief, for many years prior to 
1912, the name and trade-mark “Zeiss” had been contin- 
uously used by “Zeiss, Jena”, its predecessors, affiliates, 
and subsidiaries on and to identify and denote scientific, 
optical, and photographic instruments and equipment man- 
ufactured at Jena, Germany, by “Zeiss, J ena”, its prede- 
cessors, affiliates, and subsidiaries. 


7. On or about April 10, 1919, the then Alien Prop- 
erty Custodian, presuming to act under authority of the_ 
“Trading with the Enemy Act of 1917 (50 U.S.C. App. 1 
sec.) and executive orders and proclamations issued pur- 
suant thereto, purported to vest in himself the said trade- 
-iuark_ Registration No. 35.550 an ae a “Zeiss”. 
On or about June 21, 1921, the then Alien Property Cus- 
todian, presuming to act under the same authority, again 
purported to vest in himself the said Registration No. 
85,539 and trade-mark “Zeiss”. 


— 8. The aforesaid purported vestings of the said Regis- 
tration No. 85,539 and_ trade-mark “Zeiss” were nullities, 
in law and in fact, because there was neither a business 
in the United States nor a good will attached to such_@ 
business, fo_mhich the trade-mark “Zeiss” could or had 


hecome or Was then appurtenant. 


9. On or about April 10, 1919, the then Alien Property 
_Custodian purported to sell and assign the said Registra- 
tion No. 85,539 and trade-mark “Zeiss” to The Chemical 
Foundation, Incorporated, a Delaware corporation (here- 
inafter referred to as“Chemical Foundation”). On or 
about November 10, 1921, the then Alien Property Cus- 
todian purported to confirm and ratify the said sale and 


assignment to Chemical Foundation. 


10. The aforesaid purported sale and assignment to 
Chemical Foundation and subsequent confirmation an 


ratification thereof were, and each of them was, @ nullity, 
in law_and in fact, and constituted at most an abandon-_ 
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ment of whatever, if any, rights the Alien Property Cus- 
todian may previously have acquired in the trade-mark — 
“Zeiss” and its registration. 

11. or about November 17, 1921, Chemical Founda- 


n 
ion purported to grant to the United States a non-exclu- 


 Usiv n icense to the use of the said 
_ Registration No. 85,539 and trademark “Zeiss”. Said 
_ purported grant of license was a nullity, in law and in ~~ 
_ fact, because Chemical Foundation was at no time the 


| owner of the said Registration No. 85,539 or trade-mark _ 
“Zeiss”. a a a 


= 

_° 12. From on or about November 17, 1921 to on or 

__about A 1942, neither Chemical Foundation, nor___ 
the Alien Property Custodian, nor any other officer or 
agency of the United States, used the said name or trade- 


mark “Zeiss”; and thereby, by reason of such non-use, they 
abandoned whatever, if Seca hieeehinieee oan ghis whith they or any of 


them may previously have acquired in said name or trade- 
mark. 


_ 13. From about 1922 to 1952, Chemical Foundation, _ 
_ the Alien Property Custodian, and the Attorne General, 
7 and each of them, know! knowing of such use, permitted and 
_ acquiesced in the use of the trade-mark “Zeiss” in the 


United States by numerous persons in connection with 
‘the importation and sale therein of goods manufactured 


| by “Zeiss, Jena” bea said trade-mark, without requir- 
ing or demanding any licen consent whatever for 
lon toe 
_ ing public in the United States came to associate, have 

for a long time associated, and now associate the said 
| trade-mark “Zeiss” with such goods manufactured by 
_ “Zeiss, Jena”. By reason of the foregoing, Chemical 
_ Foundation, the Alien Property Custodian, and the Attor- 
_ ney General, and each of them, have abandoned whatever, 
_ if any, rights they may at any time have had in the trade- 

mark “Zeiss” and have become and are now estopped from 
_ asserting any right to the exclusive use thereof. 
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14. On information and belief: From about 1925 to 
1941, Carl Zeiss, Inc., a corporation organized under the 
laws of New York, (hereinafter referred to as “Zeiss, New 
York”) imported into and sold in the United States goods 
manufactured by “Zeiss, Jena” bearing the trade-mark 
“Zeiss”, with the knowledge and acquiescence of Chemical 
Foundation, the Alien Property Custodian, and the Attor- 
ney General, and each of them. All of the capital stock 
of “Zeiss, New York” was, during that period, owned by 
or for the benefit of “Zeiss, Jena”. 


15. On or about February 20, 1932, the said trade-mark 
Registration No. 85,539 was renewed in the United States 
Patent Office to Chemical Foundation. Said renewal of 
registration was a nullity, in law and in fact, because 
Chemical Foundation was at no time the owner of the said 
Registration No. 85,539 or trade-mark “Zeiss” and had, 
by 1932, abandoned whatever, if any, rights it previously 
may have acquired in the said trade-mark. 


16. On or about August 28, 1942, the Alien Property 
Custodian, under authority of the Trading with the 
Enemy Act, as amended (50 U.S.C. App. 1 sec.) and Ex- 
ecutive Order No. 9095 (7 F.R. 1971), vested in himself 
all of the capital stock of “Zeiss, New York”; and said 
stock is now held by the Attorney General. 


“¢. Chemical Foundation, by its Certificate of Incor- 
poration, was required to hold all trade-marks which it 
might acquire “in a fiduciary capacity for the Americani- 
zation of .. . industries . . . affected thereby . . . and for 
the advancement of chemical and allied science and indus- 
try in the United States”; and was authorized to dispose 
of such trade-marks only through the grant of non-exclu- 
sive licenses for the use thereof to the United States, and 
to citizens of and corporations organized in the United 
States. 


18. On or about August 16, 1945, by duly executed and 
attested consent filed in the office of the Secretary of 
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State of the State of Delaware, Chemical Foundation was 
dissolved as a corporation. 


19. Notwithstanding the aforesaid limitations on its 
authority and its prior dissolution, Chemical Foundation, 
on or about October 20, 1950, purported to assign and 
transfer to the Attorney General the said trade-mark 
Registration No. 85,539 and trade-mark “Zeiss”. Said 
purported assignment and transfer were nullities, in law 
and in fact, because (a) Chemical Foundation was not at 
any time the owner of said Registration or trade-mark; 
(b) Chemical Foundation had abandoned whatever, if any, 
rights it previously may have acquired in said trade- 
mark; (c) the purported assignment and transfer were 
ultra vires acts; and (d) Chemical Foundation, having 
previously been dissolved, had no existence nor authority 
so to act in 1950. 


20. On or about February 20, 1952, said trade-mark 
Registration No. 85,539 was renewed in the United States 
Patent Office to the Attorney General. Said renewal of 
registration was a nullity, in law and in fact, because the 
‘Attorney General was at no time the owner of the trade- 
mark “Zeiss” and had abandoned whatever, if any, rights 
he previously may have acquired in said trade-mark. 





21. On or about April 8, 1953, the Attorney General 
purported to vest in himself all the right, title, and in- 
terest of “Zeiss, Jena” in and to all the good will, if any, 

f the business in the United States of “Zeiss, New York”, 

nd in and to all trade-marks and trade-names appurte- 

nt to such business. The said purported vesting did 

_ npt constitute or effect a vesting in the Attorney General 

of the trade-mark “Zeiss” because said trade-mark was at 

_ np time appurtenant to the business of “Zeiss, New York” 
the good will, if any, of such business. 


| / 22. On information and belief, neither the Attorney 
General nor any of his predecessors in interest has at any 
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time owned or now owns any business in the United States 
or good will attached to such business, to which the trade- 
mark “Zeiss” has been or is appurtenant; nor has he at 
any time lawfully possessed nor does he now lawfully 
possess any right to exclusive use of the said trade-mark 
or any right to exclude others from the use of said trade- 
mark in the United States. 


23. If the Attorney General or any of his predecessors 
in interest has at any time been the rightful owner of the 
trade-mark “Zeiss” or its registration, or has possessed 
any right to the exclusive use thereof; he has neverthe- 
less lost any and all such rights in and to the said trade- 
mark and registration by abandonment, laches, and ac- 
quiescence: and the Attorney General is now estopped to 
assert the contrary. 


24; On information and belief, the trade-mark “Zeiss” 
has always been associated with and has identified and 
denoted the source or origin of goods produced by “Zeiss, 
Jena”, its predecessors, affiliates, and subsidiaries. 


25. The trade-mark “Zeiss” cannot now be used in the 
United States on goods manufactured or sponsored by 
any person other than “Zeiss, Jena”, without constituting 
an instrumentality through which fraud and deception 
will be perpetrated on the trade and consuming public in 
the United States in such manner as to create a likelihood 
of confusion and mistake on the part of such consuming 
public, all in contravention of the express provisions and 
policy of the Trade Mark Act of 1946 (15 U.S.C. 1051 
sec.) and of the public policy of the United States. 


26. The trade-mark “Zeiss” cannot now, nor in the 
foreseeable future, be used in the United States on goods 
manufactured elsewhere than at Jena, Germany, without 
constituting an instrumentality through which fraud and 
deception will be perpetrated on the trade and consuming 
public in the United States in such manner as to create a 
likelihood of confusion and mistake on the part of such 





13 


consuming public, all in contravention of the express pro- 
visions and policy of the Trade Mark Act of 1946 and of 
the public policy of the United States. 


The Rights of and Injuries to Plaintiffs 


27. In 1949, Steelmasters entered into negotiations with 
“Zeiss, Jena” to acquire rights to import into and sell in 
the United States the scientific, optical, and photographic 
instruments and equipment and related supplies manufac- 
tured by “Zeiss, Jena”, bearing the trade-mark “Zeiss”. 
Shortly after those negotiations were begun, Steelmasters 
informed the Attorney General of their pendency and in- 
_ quired whether the Attorney General or any agency of 
_ the Federal Government would have any objection to the 
| execution of a contract between Steelmasters and “Zeiss, 
_ Jena”, whereby Steelmasters would be designated the 
exclusive importer of such products, or to the importation 
of such products, so marked, into the United States, In 
| Tesponse to that inquiry, the Attorney General stated 
_ and represented to Steelmasters that neither he nor any 
| agency of the Federal Government would have any ob- 
| jection to such a contract or to the importation of such 
products into the United States. 


28. Acting in reliance on said representation by the 
_ Attorney General, Steelmasters thereupon (a) duly en- 
tered into a contract with “Zeiss, Jena”, in 1949, pursuant 
to which Steelmasters was designated the exclusive im- 
_ porter for the United States of the scientific, optical, and 
certain photographic instruments and equipment and re- 
_lated supplies manufactured by “Zeiss, Jena” bearing the 
_ trade-mark “Zeiss”, and a general importer for the United 
States of certain other photographic instruments and 
equipment so manufactured and marked; (b) arranged 
for the organization of Ercona as a corporation in the 
State of New York; (c) designated Ercona as the exclu- 
sive distributor of such products in the United States; 
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and (d) undertook and commenced the importation and 
sale of such products in the United States. 


29. Acting in reliance on said representation by the 
Attorney General, Ercona, at considerable effort and ex- 
pense, established offices, showrooms, warehouses, and re- 
pair facilities in New York City primarily for the promo- 
tion, distribution, and sale of such products. 


30. Further acting in reliance on said representation 
by the Attorney General, Ercona and Steelmasters have, 
since 1949, expended considerable effort and large sums 
of money to promote and publicize such products and the 
name and trade-mark “Zeiss” in the United States, and to 
create in the trade a recognition of Ercona as a respon- 
sible and reliable supplier of “Zeiss” trade-marked prod- 
uets' in large quantities and of uniformly high quality ; 
resulting in the establishment of a valuable good will in 
Kircona. 


31. In proceeding as aforesaid, Steelmasters and Er- 
cona further were aware of and relied on the action of 
the Attorney General and his predecessors in interest, as 
hereinbefore alleged, which, since about 1922, had per- 
mitted and acquiesced in the sale by numerous persons 
in the United States of goods manufactured by “Zeiss, 
Jena” bearing the trade-mark “Zeiss” and in such use of 
said trade-mark, without requiring any license or consent 
thereof by such persons from the Attorney General or his 
predecessors in interest. 


32. By reason of all of the foregoing, the Attorney 
General is now estopped from claiming any right to the 
exclusive use of the trade-mark “Zeiss” in the United 
States or from prohibiting or preventing Steelmasters 
and Ercona from importing, distributing, or selling in the 
United States goods manufactured by “Zeiss, Jena” bear- 
ing the trade-mark “Zeiss”. 


3 On or about June 28, 1951, the Attorney General 
or “Zeiss, New York”, or both of them, presuming to act 





15 


pursuant to the provisions of 15 U.S.C. 1124 and of the 
Customs Regulations of the Secretary of the Treasury, 
filed and deposited with the Secretary of the Treasury, 
for recordation, a certificate of registration in the United 
States Patent Office of the trade-mark “Zeiss”, Registra- 
tion No. 85,539, and represented to the Secretary of the 
Treasury that the said trade-mark was owned by the 
Attorney General and had been exclusively licensed by 
him to “Zeiss, New York”. Despite the protest and ob- 
jection of Steelmasters, the Secretary of the Treasury and 
Commissioner of Customs thereupon unlawfully recorded 
the trade-mark “Zeiss” as owned by the Attorney General 
and gave notice to Steelmasters that, in accordance with 
the provisions of Section 526 of the Tariff Act (19 U.S.C. 
1526), Steelmasters would thereafter be barred from im- 
porting any products bearing the trade-mark “Zeiss” un- 
less written consent to such importation was first secured 
from the Attorney General or “Zeiss, New York” and 
filed with the Commissioner of Customs. 


34. Thereafter, and to and until on or about April 9, 
_ 1952, Steelmasters, from time to time, requested that 
_ “Zeiss, New York” consent to the importation by Steel- 
masters of goods bearing the trade-mark “Zeiss”; and 
“Zeiss, New York”, from time to time, consented to such 
_ Importation. In making such requests and acting on such 
consents, Steelmasters expressly reserved all of its rights, 
_ and particularly its rights to challenge the validity of the 
_ recordation with the Commissioner of Customs of the said 
trade-mark. 


35. On or about April 9, 1952, “Zeiss, New York” in- 
formed Steelmasters that it would not thereafter consent 
to Steelmasters’ importation of goods bearing the trade- 
mark “Zeiss” which might compete with goods so marked 
_and imported by “Zeiss, New York”. Thereupon, and to 
and until on or about March 4, 1954, “Zeiss, New York” 
consented to the importation by Steelmasters of certain 
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goods so marked; but, despite repeated demands by Steel- 
masters, both the Attorney General and “Zeiss, New 
York” refused to consent to Steelmasters’ importation of 
substantial quantities of other goods likewise so marked. 
As a direct result of such unlawful action by the Attorney 
General, Steelmasters and Ercona were prohibited from 
importing and selling in the United States, substantial 
quantities of goods manufactured by “Zeiss, Jena” bear- 
ing the trade-mark “Zeiss”. 


36. On or about March 4, 1954, “Zeiss, New York” 
informed Steelmasters that it would not thereafter con- 
sent to Steelmasters’ importation of any goods bearing 
the trade-mark “Zeiss”. Notwithstanding such notice, 
however, “Zeiss, New York” and the Attorney General did 
consent to Steelmasters’ importation of certain goods 
bearing the said trade-mark; but, despite repeated de- 
mands by Steelmasters, both the Attorney General and 
“Zeiss, New York” refused to consent to Steelmasters’ 
importation of substantial quantities of other goods like- 
wise so marked. As a direct result of such unlawful ac- 
tion by the Attorney General, Steelmasters and Ercona 
were prohibited from importing and selling in the United 
States substantial quantities of goods manufactured by 
“Zeiss, Jena” bearing the trade-mark “Zeiss”. 


37. On or about June 22, 1955, the Attorney General 
notified Steelmasters that, after 60 days from the date of 
such notice, to wit, after August 21, 1999, no authoriza- 
tions for the commercial importation of goods bearing 
the trade-mark “Zeiss” would be granted by the Attorney 
General for goods manufactured by “Zeiss, Jena”, or for 
any goods other than those manufactured by a firm known 
as Carl Zeiss Stiftung, Oberkochen, Wuerttenberg, Ger- 
many, or its subsidiaries. 


38. Since on or about August 21, 1955, as a direct 
result of the said unlawful action of the Attorney Gen- 
eral, the Secretary of the Treasury and/or the Commis- 
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sioner of Customs have unlawfully refused, and they now 
unlawfully refuse, to permit Steelmasters to import into 
the United States goods manufactured by and purchased 
from “Zeiss, Jena” bearing the trade-mark “Zeiss”, not- 
withstanding the fact that all duties and charges payable 
prior to the entry of said goods into the United States 
have been paid. 


39. There is now held in customs in the port of New 
York goods bearing the trade-mark “Zeiss”, consigned to 
Steelmasters, which “Zeiss, Jena” has manufactured and 
sold to Steelmasters, amounting in value at factory cost 
to more than $6,000. All duties and charges payable 
‘prior to the entry of such goods into the United States 
have been paid. Nevertheless, although duly demanded 
by Steelmasters, the Secretary of the Treasury and/or 
the Commissioner of Customs have unlawfully refused 
and now unlawfully refuse to permit such goods to enter 
the United States. 


40. The Secretary of the Treasury and/or the Commis- 
sioner of Customs have informed Steelmasters that the 
trade-mark ‘‘Zeiss”, which the said goods bear, is a reg- 
‘istered and recorded trade-mark owned by the Attorney 
‘General and that said goods will be prohibited importa- 
tion unless consented to, in writing, by the Attorney Gen- 
eral. 


41. As a direct result of the aforesaid unlawful action 
‘of the Attorney General, the Secretary of the Treasury, 
and the Commissioner of Customs, Steelmasters has been 
‘prohibited, since on or about August 21, 1955, and is now 
‘prohibited from importing into and selling in the United 
‘States, large quantities of goods manufactured by “Zeiss, 
Jena” bearing the trade-mark “Zeiss’’; all to the substan- 
‘tial and irreparable injury of Steelmasters. 


| 42. As a direct result of the aforesaid unlawful action 
of the Attorney General, the Secretary of the Treasury, 
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and the Commissioner of Customs, Ercona has been pre- 
vented, since on or about August 21, 1955, and is now 
prevented from distributing and selling in the United 
States, large quantities of goods manufactured by “Zeiss, 
Jena” bearing the trade-mark “Zeiss’’; all to the sub- 
stantial and irreparable injury of Ercona. 


43. The goods which Steelmasters and Ercona now 
seek to import into and distribute and sell in the United 
States bear the name and trade-mark ‘‘Zeiss” and are, in 
all respects, what said name and trade-mark always have 
signified and now signify to the trade and consuming pub- 
lic in the United States. By reason of the foregoing, the 
said goods should be permitted to enter this country even 
as any other legitimate articles of commerce; and the 
prohibition of their importation is unlawful. 


44. On information and belief, the Atttorney General 
has never been and is not now entitled to the registration 
of the trade-mark ‘Zeiss’? in the United States Patent 
Office or elsewhere; his purported exclusive license of 
said trade-mark to “Zeiss, New York” is and always has 
been a nullity; and his recordation of said trade-mark 
with the Secretary of the Treasury and the Commissioner 
of Customs is and always has been a nullity. By reason 
of the foregoing, defendants’ actions, as aforesaid, in pre- 
venting Steelmasters and Ercona from importing, dis- 
tributing, and selling in the United States, goods bearing 
the trade-mark “Zeiss’’ is an unlawful interference with 
their rights under the Constitution and laws of the United 
States to engage in such business, to their great injury 
and irreparable damage. 


45. On information and belief, all of the claimed rights 
of defendants to prevent Steelmasters and Ercona from 
importing, distributing, and selling in the United States, 
goods bearing the trade-mark “Zeiss” are based on the 
Attorney General’s purported possession of United States 
Patent Office trade-mark Registration No. 85,539 for the 
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trade-mark *‘Zeiss’’, originally issued on February 20, 
1912, to “Zeiss, Jena”. 


46. Said United States Patent Office Registration No. 
85,539 is invalid, and neither the Attorney General nor 
any of the defendants has any right in, to, or under said 
registration. 


WHezerore, plaintiffs pray for a judgment: 


a. Declaring, adjudging, and decreeing that the Attor- 
ney General has no right, title, or interest to the exclu- 
sive use of the trade-mark “Zeiss’’ in the United States; 
that United States Patent Office Registration No. 85,539 
for said trade-mark is invalid and of no legal effect; and 
that the Attorney General is not entitled to said registra- 
tion. 


b. Declaring, adjudging, and decreeing that the recor- 
dation and deposit of said Registration No. 85,539 with 
the Secretary of the Treasury and the Commissioner of 
Customs are invalid and of no legal effect. 


c. Ordering and directing the Secretary of the Treas- 
ury and the Commissioner of Customs forthwith to cancel 
the aforesaid recordation of said registration. 


_ 4d. Enjoining defendants, and each of them, from re- 
_ straining or in any way interfering with the importation, 
distribution, or sale by plaintiffs, or either of them, of 
any goods manufactured by the firm of Carl Zeiss, of 
_ Jena, Germany, bearing the trade-mark “Zeiss’’, 


_ @. Ordering and directing the Secretary of the Treas- 
_ury and the Commissioner of Customs forthwith to re- 
lease and deliver up to plaintiff Steelmasters, Incorpor- 
_ated, any and all goods now held in customs belonging 
_ to said plaintiff and bearing the trade-mark ‘‘Zeiss’’. 


f. Granting plaintiffs such other and further relief as 
_ to the Court may seem just and proper. 
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g. Granting plaintiffs a preliminary injunction, en- 
joining defendants, and any of them, pendente lite, from 
restraining or in any way interfering with the importa- 
tion, distribution, and sale by plaintiffs, or either of 
them, of any goods manufactured by the firm of Carl 
Zeiss, of Jena, Germany, bearing the trade-mark “Zeiss” ; 
and directing the Secretary of the Treasury and the Com- 
missioner of Customs to release and deliver up to plain- 
tiff Steelmasters, Incorporated all goods bearing said 
trade-mark now held in customs. 


736 Wyatt Building 
Washington 5, D. C. 
Attorney for Plaintiffs 


{ 


Pape SNE XS a) , 
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VERIFICATION 


Strate or New York 
County or New York, SS. 


Charles H. Frank, Jr., being duly sworn, deposes and 
says that he is the Vice President of Ercona Camera 
Corp., a corporation; that he has read the foregoing com- 
plaint; that he knows the allegations thereof; that the 
allegations stated therein as true are true, and those 
stated on information and belief he verily believes to be 
true. 


/s/ Cartes H. Frank, Jr. 


_ Subscribed and sworn to before me this 3 day of April, 
1956. 


/s/ Notary Public 


State or New York 
County or New York, SS. 


_ Joseph Block, being duly sworn, deposes and says that 
_ he is the President of Steelmasters, Incorporated, a cor- 
| poration; that he has read the foregoing complaint; that 
' he knows the allegations thereof; that the allegations 
| Stated therein as true are true, and those stated on in- 
_ formation and belief he verily believes to be true. 


/s/ JosePH BuiocKk 


_ Subscribed and sworn to before me this 3 day of April, 
1956. 


/s/ Notary Public 
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[Filed September 6, 1956] 


ANSWER 


Defendants answer the corresponding numbered para- 
graphs (1-46) of plaintiffs’ complaint as follows: 


1. Deny that this court has jurisdiction of this action. 


2. Defendants are without knowledge or information 
as to whether plaintiff Ercona Camera Corporation (here- 
inafter referred to as “Ercona”) is a corporation organ- 
ized and existing under the laws of New York; admit 
that there is a business organization trading under the 
name and style of Ercona. 


3. Defendants are without knowledge or information 
as to whether plaintiff Steelmasters, Incorporated (here- 
inafter referred to as “Steelmasters’’) is an Illinois 
corporation or as to how long said corporation and its 
predecessors have been engaged in the business of im- 


porting merchandise from Germany; admit that there is 
a business operating under the name and style of Steel- 
masters; deny that Steelmasters or its predecessors have 
been engaged in the business of importing scientific, op- 
tical, photographic instruments, equipment and related 
supplies for 50 years prior to the commencement of this 
action, but admit that said Steelmasters is presently 
engaged in the importation of said merchandise produced 
in that part of Germany known as the German Demo- 
cratic Republic, or the East Zone of Germany. 


4. Admit defendant Herbert Brownell, Jr. (hereinafter 
referred to as Brownell) is the Attorney General of the 
United States, defendant George M. Humphrey is the 
Secretary of the Treasury of the United States and de- 
fendant Ralph Kelly is Commissioner of Customs of the 
United States and that the official residence of all of 
said defendants is in the District of Columbia; deny that 
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complaint states a cause of action against any of said 
defendants in either their official or individual capacities. 


d. Admit that the trademark ZEISS was first regis- 
tered by the firm of Carl Zeiss of Jena, Germany, as 
alleged in paragraph 5 of the complaint; further answer- 
ing, defendants allege that the firm known as Carl Zeiss, 
Jena, referred to in paragraph 5 of the complaint was a 
subsidiary of an organization known as the Carl Zeiss 
Foundation; that the Carl Zeiss Foundation is no longer 
domiciled in Jena, Germany, which is located in that part 
of Germany known as the German Democratic Republic, 
but said Foundation is now located elsewhere and is 
domiciled in an area subject to the sovereignty of the 
German Federal Republic. Defendants also allege that 
on or about November 30, 1948 an agency of the German 
Democratic Republic, known as the Office for the Protec- 
tion of People’s Property, cancelled the registration in 
Jena of the firm Carl Zeiss, Jena, and re-registered the 
property owned by that firm as People’s Owned Plant, 
Optik, Carl Zeiss, Jena. 


6. Deny that the trademark ZEISS can be used on 
goods produced at Jena, Germany. Further answering, 
defendants allege that only the Carl Zeiss Foundation 
and its affiliates and subsidiaries located in the German 
Federal Republic are entitled to use the trademark 
ZEISS. 


7. Admit that defendant Brownell’s predecessor in of- 
fice, pursuant to the Trading with the Enemy Act (50 
U.S.C. App. See. 1 et seq.), vested the trademark ZEISS. 


8. Deny the allegations of paragraph 8 of the com- 
plaint. 


9. Admit that defendant Brownell’s predecessor in of- 
fice sold and assigned the trademark ZEISS to a Dela- 
ware corporation known as The Chemical Foundation, 
Incorporated. 
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10.| Deny the allegations of paragraph 10 of the com- 
plaint. 


11. Admit that The Chemical Foundation granted the 
United States of America a non-exclusive license in the 
trademark ZEISS; deny all other allegations contained 
in paragraph 11 of the complaint. 


12: Admit that The Chemical Foundation, Incorpo- 
rated did not use the trademark ZEISS; deny that The 
Chemical Foundation abandoned its rights to said trade- 
mark. 


13) Deny the allegations of paragraph 13 of the com- 
plaint. 


14. Deny the allegations of paragraph 14 of the com- 
plaint; further answering, defendants allege that the 
Carl Zeiss Foundation organized and owned all of the 
capital stock of a New York corporation, known as Carl 


Zeiss, Inc. 


15. Admit that on or about February 20, 1932 The 
Chemical Foundation, Incorporated renewed the registra- 
tion of the ZEISS trademark; deny the other allega- 
tions of paragraph 15 of the complaint. 


16. Admit the allegations of paragraph 16. 


17. Admit that The Chemical Foundation, Incorpo- 
rated was organized as a non-profit corporation for the 
purpose of advancing chemical science and industry in 
the United States; deny the other allegations of para- 
graph 17. 


18. Admit the allegations of paragraph 18 of the com- 
plaint, but allege that prior to its dissolution, the Dela- 
ware corporation known as The Chemical Foundation, 
Incorporated transferred all of its assets, including trade- 
marks, to a New York corporation known as The Chem- 
ical Foundation, Incorporated. 
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19. Admit that on or about October 20, 1950 the ZEISS 
trademark was assigned to defendant Brownell as Attor- 
ney General of the United States. Deny the other alle- 
gations of paragraph 19 of the complaint; further an- 
Swering, defendant alleges that a New York corporation, 
known as The Chemical Foundation, Incorporated, has 
approved and ratified the transfer of October 20, 1950. 


20. Admit that the registration of the trademark 
ZEISS was renewed in the name of the Attorney Gen- 
eral of the United States in 1952; deny the other alle- 
gations of paragraph 20 of the complaint. 


21. Admit that on or about April 8, 1953 defendant 
_ Brownell executed Vesting Order No. 19243; deny the 
| Other allegations of paragraph 21 of the complaint. 


_ 22. Deny the allegations of paragraph 22 of the com- 
plaint. 


_ 23. Deny the allegations of paragraph 23 of the com- 
plaint. 


24. Deny the allegations of paragraph 24 of the com- 
plaint. 


| 25. Deny the allegations of paragraph 25 of the com- 
plaint. 


Further answering, defendants allege that only the Carl 
| Zeiss Foundation located in the German Federal Repub- 
lic, also known as the West Zone of Germany, its affili- 
_ ates and subsidiaries, are entitled to use the trademark 
ZEISS. 


26. Deny the allegations of paragraph 26 of the com- 
plaint. 


_ 2%. Admit that Steelmasters negotiated with a busi- 
_ hess organization known as People’s Owned Plant, Optik 
_ Carl Zeiss, Jena, which is domiciled in the German Demo- 
_eratic Republic; deny that the Attorney General of the 
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United States authorized, approved, consented to or li- 
censed such negotiations or so advised Steelmasters. 


98° Admit Steelmasters made an agreement with the 
People’s Owned Plant, Optik Carl Zeiss, Jena, for the 
exclusive importation into the United States of goods 
produced by that organization in that part of Germany 
known as the German Democratic Republic, but deny that 
any representations by the Attorney General of the 
United States caused Steelmasters to enter into said 
agreement; is without knowledge or information as to 
the organization of Ercona, or its designation by Steel- 
masters as its exclusive distributor or when plaintiff 
Steelmasters undertook importations from the German 
Democratic Republic. 


29. Deny that the Attorney General of the United 
States, made representations on which Steelmasters was 
entitled to rely or did rely, and are without knowledge 
or information as to the efforts and monies expended 
by defendant Steelmasters. 


30. Deny that the Attorney General of the United 
States made any representations upon which Steelmas- 
ters was entitled to rely or did rely; defendants are 
without knowledge or information concerning the efforts 
or monies expended by plaintiff to promote the trade- 
mark ZEISS and the business of Ercona; defendants also 
are’ without knowledge or information as to whether any 
good will was created in Ercona as alleged in paragraph 
30 of the complaint. 


31. Deny that Brownell, as Attorney General of the 
United States, or his predecessor in office engaged in a 
eourse of conduct on which plaintiffs Steelmasters and 
Ercona were entitled to rely as alleged in paragraph 31 
of the complaint. 


32. Deny the allegations of paragraph 32 of the com- 
plaint. 
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33. Deny that Humphrey, as Secretary of the Treas- 
ury, and Kelly, as Commissioner of Customs, unlawfully 
recorded the trademark ZEISS; admit all the other alle- 
gations of paragraph 33 of the complaint. 


34. Admit that Steelmasters imported goods bearing 
the trademark ZEISS with the consent of Carl Zeiss, Inc., 


| the exclusive licensee of defendant Brownell, Attorney 


General of the United States; deny that Steelmasters had 
any right to challenge the recordation as alleged in para- 
graph 34 or that it always reserved its alleged rights in 
seeking consents to such importations. 


35. Deny that Brownell, as Attorney General of the 


‘United States, acted unlawfully in prohibiting the im- 
_ portation of goods carrying the trademark ZEISS which 


were produced in the German Democratic Republic; admit 


_ that Steelmasters, from April 1952 to March 1954, was 
_ permitted to import goods produced in the German Dem- 
_oeratic Republic only by the consent of the exclusive 


licensee of the Attorney General of the United States. 


36. Deny that Brownell acted unlawfully in prohibit- 
ing importation of substantial quantities of goods by 


_Steelmasters; admit that Steelmasters was advised by 
defendant Brownell’s exclusive licensee that no further 


consents would be given to the importation of goods 


carrying the trademark ZEISS which were produced in 


an area known as the German Democratic Republic. 


37. Admit the allegations of paragraph 37 of the com- 
plaint. 


38. Deny the allegations of paragraph 38 of the com- 
plaint. 


39. Admit that goods bearing the trademark ZEISS 
consigned to Steelmasters which have been produced in 
that part of Germany known as the German Democratic 
Republic are being held in customs in the port of New 
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York: deny that such goods have a value at factory cost 
of more than $6,000.00; further deny that detention of 
said goods is unlawful. 


40. Admit the allegations of paragraph 40 of the com- 
plaint. 


41. Deny that their actions are unlawful; are without 
knowledge or information as to quantities of goods which 
Steelmasters might be able to import into the United 
States or the extent of its damage, if any. 


42. Deny their actions are unlawful and are without 
knowledge or information as to the damage or injury, 
if any, sustained by Ercona. 


43. Deny the allegations of paragraph 43 of the com- 
plaint. 


44, Deny the allegations of paragraph 44 of the com- 
plaint. 


45. Deny the allegations of paragraph 45 of the com- 
plaint. 


46. Deny the allegations of paragraph 46 of the com- 
plaint. 


47. Except as hereinbefore expressly admitted, or qual- 
ified, defendants deny each and every allegation, matter 
or thing, alleged in plaintiffs’ complaint. 


FOR A FIRST, SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


48. This court has no jurisdiction over the subject 
matter of this cause of action. 


0 ess SE Bn a 
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FOR A SECOND, SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


_ 49. The complaint fails to state a cause of action 
| against defendants as officers of the United States of 
America. 


FOR A THIRD, SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


00. The complaint fails to state a cause of action 
_ against defendants in their individual capacities. 


FOR A FOURTH, SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


dl. All of the capital stock of Carl Zeiss, Inc., a New 

_ York corporation, was vested pursuant to the Trading 
with the Enemy Act by defendant Brownell’s predecessor 
In Office for the benefit of the United States of America. 
On February 28, 1951, Carl Zeiss, Inc. applied for recor- 

dation of the name “ZEISS” pursuant to the customs 

laws and applicable regulations issued pursuant thereto. 
Notice of tentative recordation of the tradename ‘Carl 
Zeiss, Inc.” was published in Treasury Decision 52685 
of March 8, 1951. Thereafter plaintiffs Steelmasters and 
_Ercona objected to the application of Carl Zeiss, Inc., 
claiming, among other things, that the recordation should 

be denied because of the existence of previous registered 

trademarks which included the word “ZEISS”. In these 
proceedings plaintiffs also stated to the Treasury Depart- 

ment that the ZEISS trademark was “registered in 1912 

and continues as a legally registered mark.” By reason 
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of the foregoing and similar statements plaintiffs are 
judicially estopped from denying the validity of the 
registration of the ZEISS trademark in defendant 
Brownell as Attorney General of the United States. 


FOR A FIFTH, SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


52. The only goods entitled to pear the trademark 
ZEISS are those produced in factories, plants or estab- 
lishments owned or controlled by the Carl Zeiss Founda- 
tion. Before the conclusion of hostilities between the 
United States and Germany, and for many years thereto, 
the firm Carl Zeiss and other subsidiaries and affiliates, 
both incorporated and unincorporated, owned or controlled 
by the Carl Zeiss Foundation, were located in and about 
Jena and Dresden, Germany, in that part of Germany 
over which the German Democratic Republic now claims 
sovereignty. In 1948 the plants and properties belong- 
ing to the Carl Zeiss Foundation, through its ownership 
of incorporated and unincorporated business organiza- 
tions which held title to said properties, were national- 
ized without payment of compensation by an agency of 
the German Democratic Republic known as the “Office 
for ‘the Protection of People’s Property.” The registra- 
tion of the names and ownership of the properties be- 
longing to the firm Carl Zeiss, an unincorporated organi- 
zation owned and controlled by the Carl Zeiss Founda- 
tion, was cancelled and the property and firm re-regis- 
tered under the name “People’s Owned Plant, Optik, Carl 
Zeiss, Jena.” The Members of the Board of the Carl 
Zeiss Foundation fled to the Western Zone of Germany 
and applied to the State of Wuerttemberg-Baden for 
authority to transfer the domicile of the Carl Zeiss Foun- 
dation. This application was granted by decree of the 
Government of the State of Wuerttemberg-Baden dated 
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on or about February 23, 1948, and confirmed by another 
decree of the same state executed on or about May 27, 
1954. The State of Wuerttemberg-Baden is located in 
the West Zone of Germany and is under the sovereignty 
of the German Federal Republic. The Executive Branch 
of the Government of the United States of America 
does not recognize the so-called “‘German Democratic Re- 
public” as a legitimate government. The Executive 
Branch of the Government of the United States of Amer- 
ica recognizes only the German Federal Republic as the 
legitimately constituted government of Germany. 


The goods which plaintiff Steelmasters seeks to import 
into the United States under the trademark ZEISS are 
_ goods produced in the German Democratic Republic in 

nationalized plants formerly owned by Carl Zeiss Founda- 
_ tion and by reason of the foregoing are not entitled to 
bear the trademark ZEISS. 


FOR A SIXTH, SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


_ 98. Disputes have arisen between the Carl Zeiss Foun- 

dation, domiciled in the German Federal Republic, on 
_ the one hand, and People’s Owned Plant Optik, Carl 
_ Zeiss, Jena, and agencies of the German Democratic Re- 
public, on the other hand, over the right to affix the 
_ trademark ZEISS to goods and they have sought judicial 
_ adjudication of this issue. Litigation between the East 
German and West German companies and those in privity 
_ with them has been heard and decided in the courts of 
the Kingdom of The Netherlands, the Republic of Egypt, 
the German Federal Republic and the Republic of Switz- 
_erland. All of these courts have decided that goods 
produced in the German Democratic Republic are not 
entitled to bear the tradename ZEISS. Plaintiffs are 
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bound and concluded by the findings of fact, conclusions 
of law and decisions of these courts. 


FOR A SEVENTH, SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


54, Plaintiffs, although aware of the registration of 
the trademark ZHISS in the name of the Attorney Gen- 
eral of the United States since 1950, have delayed for 
more than five years before bringing an action affecting 
the registration of said trademark or its recordation 
in the United States Treasury Department. Prior to 
the commencement of this action plaintiffs have recog- 
nized the validity of said registration and have sought 
licenses thereunder; plaintiffs are, therefore, guilty of 
laches and subject to the doctrine of estoppel and not 
entitled to maintain their suit. 


Wherefore, defendants demand judgment dismissing 
plaintiffs’ complaint together with the costs and disburse- 
ments of this action. 


[Filed May 14, 1956] 


REQUEST FOR ADMISSIONS 
UNDER RULE 36 


Defendants in their official capacities, and not as indi- 
viduals, request plaintiffs Hrcona Camera Corp. and 
Steelmasters, Incorporated not later than 10:00 A.M. 
of ‘May 21, 1956 to make the following admissions for 
the purpose of this action only and subject to all pertinent 
objections to admissibility which may be interposed at 
the trial: 
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That each of the following statements is true 


1. There exists now and at all times material has 
existed a legal entity known as Carl Zeiss Stiftung (here- 
inafter referred to as “Carl Zeiss Foundation.”) 


2. The Carl Zeiss Foundation is a German organiza- 
tion established by the permission of the Sovereign of 
Germany prior to the year 1900. 


3. Carl Zeiss Foundation was organized as a private 
| non-profit corporation for the benefit of its workers and 
the promotion of science. 


_ 4 Carl Zeiss Foundation did not itself engage in the 
_ manufacture or production of goods, but owned business 
_ enterprises which produced all types of optical goods. 


d. Some of the business enterprises owned and con- 
trolled by the Carl Zeiss Foundation which produced 
_ optical goods are known as Optisches, Werkstatte Carl 
‘Zeiss, (hereinafter referred to as “Carl Zeiss, Jena”), 
_Jenaer Glassworks, Schott and Genossen, (hereinafter 
_ referred to as “Schott”), and Zeiss-Ikon A.G. 


_ 6. Carl Zeiss, Jena and Schott were both located in 
_Jena, Germany and were owned entirely by Carl Zeiss 
Foundation. 


7. The names of the enterprises Carl Zeiss, Jena, and 
Schott were registered in the Commercial Register of the 
County Court of Jena, Germany as being owned by Carl 

Zeiss Foundation. 


8. Zeiss-Ikon A.G. had its principal place of business 
In Dresden, and plants in Berlin, Stuttgart, Kiel and 
about two-thirds of its stock was owned by Carl Zeiss 
Foundation. 


_ 9. The statutes creating the Carl Zeiss Foundation 
‘provided for separate administration and management 
(of the Foundation and plants owned by the Foundation. 
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10. Under the statutes creating the Carl Zeiss Foun- 
dation the managers of Foundation owned plants were 
appointed for life by the administration of Carl Zeiss 
Foundation. 


11. Under the statutes creating Carl Zeiss Founda- 
tion it was also provided that whenever there was no 
administration of Carl Zeiss Foundation the administra- 
tion of Foundation shall pass to the administrators and 
managers of the enterprise known as Carl Zeiss, Jena. 


12. Only Carl Zeiss Foundation, its affiliates or suc- 
cessors or subsidiaries used the trademark ZEISS or are 
entitled to use that trademark. 


13. Until the capitulation of Germany in 1945 the 
domicile of the Carl Zeiss Foundation was located in 
Jena, Germany. 


14. On or about April 13, 1945 the Armed Forces of 
the United States of America occupied the City of Jena 
and the plants of Carl Zeiss, Jena, and Schott. 


15. On or about July 1, 1945 the American Forces 
withdrew from Jena and that territory was occupied by 
Soviet Military Forces. 


16. On or about June 23, 1945 the American Forces 
transported to the American and British Zones of Ger- 
many more than 120 employees of the Carl Zeiss, Jena, 
and Schott firms to the American and British Zones of 
occupation. 


17. Included among the personnel transported to the 
Western Zone of Germany were many of the leading 
scientists, designers, engineers and specialists of these 
firms and included the life-time members of the board 
authorized to administer Carl Zeiss, Jena, and Schott. 


18. On October 30, 1945 Jena was subject to the Su- 
preme Command of the Soviet Military Administration 
in Germany. 
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19. By Order No. 124 of the Supreme Command of the 
Soviet Military Administration in Germany the business 
and property of Carl Zeiss, Jena, and Schott belonging 
to Carl Zeiss Foundation were Sequestered on October 
30, 19435. 


20. On April 17, 1948 by Order No. 64 of the Supreme 
Command of the Soviet Military Administration in Ger- 
many the plants known as Carl Zeiss, Jena, and Schott 
were nationalized. 


21. In connection with the nationalization mentioned 
_ in (20) above no compensation was paid. 


_ 22. On November 30, 1948 a purported authority 
known as the “Office for the Protection of Peoples’ Prop- 
_ erty’’ cancelled the registration of Carl Zeiss, Jena, and 
Schott in the Commercial Register of the County Court 
of Jena. The same plants were then registered as ‘‘Prop- 
erty of the People” and under the names of Carl Zeiss, 
Jena, VEB (“Peoples’ Owned Plants”), and are no longer 
_ listed as owned by Carl Zeiss Foundation. 


23. The business now existing in Jena, Germany bear- 
ing the name Carl Zeiss, Jena, VEB has brought suit 
_and has been sued under that name in the courts of 
_ Western Germany and in other countries. 


_ 24. At sometime during the period between July 1, 
1945 and March 1948 Zeiss-Ikon A.G. was nationalized 
and no compensation paid to its stockholders. 


25. Those members of the board of Carl Zeiss, Jena, 
who were in the Western Zone of Germany organized 
In Heidenheim in October 1946 a firm for the production 
of goods of the same type heretofore produced in Jena. 

All of the stock of this enterprise was registered in the 
name of Carl Zeiss Foundation. 


26. During the year 1948 the members of the board 
of Carl Zeiss Foundation who were located in the West- 
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ern Zone aplied for authority to transfer the domicile 
of Carl Zeiss Foundation to Heidenheim in the Western 
Zone of Germany. 


97. On or about February 23, 1949 the application 
of Carl Zeiss Foundation to transfer its domicile to Hei- 
denheim was granted by the Government of the State of 
Wuerttemberg-Baden. 


298. The transfer of the domicile of Carl Zeiss Foun- 
dation from Jena to Heidenheim was entered in the 
Commercial Register of the County Court of Heidenheim 
on January 15, 1951. 


29. On May 27, 1954 the duly authorized authorities 
of the State of Wuerttemberg-Baden confirmed the Or- 
der of February 23, 1949 establishing the domicile of 
Carl Zeiss Foundation in Heidenheim and expressly de- 
clared that the former domicile in Jena, Germany is no 
longer the domicile of the Carl Zeiss Foundation. 


30. On August 18, 1948, after a stockholders’ meeting 
the ‘domicile of Zeiss-Ikon A.G. was transferred from 
Dresden to Stuttgart. 


31. The change of domicile of Zeiss-Ikon A.G. was 
recorded in the Commercial Register of the Stuttgart 
Local Court. 


39. Jena and Dresden are in the Eastern Zone of 
Germany and in the area allegedly controlled by a gov- 
ernment known as “The German Democratic Republic.” 


33. The United States of America does not recognize 
the government known as “The German Democratic Re- 
public.”’ 


34. That the goods referred to in Paragraphs 32 to 43, 
inclusive, of the complaint and the goods plaintiffs seek 
to import into the United States are goods manufactured 
in Jena and Dresden, Germany. 
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35. That disputes have arisen between Carl Zeiss 
Foundation with its domicile at Heidenheim, Carl Zeiss 
U.E.B., and Zeiss-Ikon A.G. of Stuttgart and Zeiss-Ikon 
A.G. of Dresden over the right to use the trademark 
ZEISS and other trademarks used by Carl Zeiss Foun- 
dation prior to the commencement of World War II; that 
these disputes have resulted in litigation. 


36. In March 1954 the Court of First Instance in 
Cairo, Egypt in a suit brought by the Carl Zeiss Founda- 
tion of Heidenheim, Germany enjoined the East German 
_ Zone agency known as “DIA” from exhibiting in Egypt 
| goods produced in the Eastern Zone of Germany bear- 
ing the trademark ZEISS, or other trademarks indicat- 
_ Ing that goods produced in the East Zone of Germany 
were produced by the Carl Zeiss Foundation. 


_ 387. On the 2nd of April 1954 in a suit brought by the 
_ Carl Zeiss Foundation of Heidenheim in the District Court 


of Utrecht in the Kingdom of The Netherlands, a decision 
_ Was handed down enjoining the DIA trade agency from 
_ exhibiting goods produced in the East Zone of Germany 
_ to which the trademark ZEISS was affixed. 


__ 88. On April 6, 1954 the Supreme Court of the German 
_ Democratic Republic at the request of the so-called ‘“‘gov- 
_ ernment” of the German Democratic Republic issued an 
Opinion with respect to the legal relations of Carl Zeiss 
Foundation and the two factories owned by the Founda- 
tion located in Jena and the establishment of the same 
name located in Heidenheim. In these non-adversary 
_ proceedings, that Court declared that the transfer of the 
domicile of Carl Zeiss Foundation from Jena to Heiden- 
heim was invalid and that goods produced in the West 
Zone of Germany were not entitled to bear the trademark 
ZEISS. 


39. On July 31, 1954, representatives of an agency 
_of the German Democratic Republic as representatives of 
the Carl Zeiss Foundation of Jena brought an action 
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against the board of Carl Zeiss Foundation located in 
Heidenheim and the firm of Carl Zeiss of Heidenheim 
in the Stuttgart District Court in the West Zone of 
Germany. That Court dismissed the action and held that 
the representatives of the East German government could 
not represent Carl Zeiss Foundation and the members of 
the administration of Carl Zeiss of Heidenheim were the 
only persons entitled to represent Carl Zeiss Foundation. 


40. On December 7, 1954 a decision was entered in 
the District Court of Dusseldorf in the Western Zone 
of Germany against the East Zone German firm known 
as Carl Zeiss, VEB. 

41. In the decision mentioned in paragraph 40 above, 
the East Zone firm of Carl Zeiss, VEB and its affiliates 
were enjoined from using the name ZEISS on goods 
produced by them unless the goods were plainly marked 
by adding the words “VEB” and “Jena’’ in such a man- 
ner ‘as to cause the name ZEISS to be subordinated in 


distinctiveness and to plainly indicate that goods pro- 
duced in Jena were the product of confiscated plants. 


42. On February 1, 1955 a decision was entered in the 
District Court of Dusseldorf which forbade Zeiss-Ikon 
AG. of Dresden from using the trademark Zeiss-Ikon or 
other trademarks of that firm. 


43. The Cantonal Court of Basel, Switzerland in 1953 
enjoined Zeiss-Ikon A.G. of Dresden from using the 
name ZEISS and other related trademarks. 


44. The District Courts of Goettinger and Cologne, 
Germany in 1954 enjoined sellers from offering for sale 
as ZEISS goods, goods produced in the East Zone of 
Germany. 


45. On December 15, 1955 the Director of the Office of 
Alien Property advised Samuel S. Allen, attorney for 
Steelmasters, Incorporated that there had been issued 
Vesting Orders sufficiently broad in scope to seize what- 
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ever rights Carl Zeiss of Jena, Germany had in the 
trademark ZEISS. 


46. On June 19, 1950 Milton Shalleck, an attorney 
representing Steelmasters, Incorporated advised the Office 
of Alien Property in part as follows: 


“.. . Steelmasters, Inc. is seriously interested in ac- 
quiring, and hereby offers to purchase, the trademark 
of Carl Zeiss, Yena and Carl Zeiss-Ikon vested by 
your Office.’’ 


47. On September 24, 1954 Carl Zeiss Foundation of 
Jena retained United States patent counsel for the pur- 
pose of registering trademarks; that in the letter retain- 
ing counsel Carl Zeiss Foundation of Jena advised that 
litigation was then pending in the West German Courts 
to determine whether Carl Zeiss Foundation of Jena or 
Carl Zeiss Foundation of Heidenheim was the true Carl 
Zeiss Foundation and that patent counsel advised the 


Office of Alien Property that this suit would determine 
that issue. 


48. On June 28, 1954 the law firm of Scholder Levande 
advised the Bureau of Customs of the Treasury Depart- 
ment with respect to Zeiss mark No. 85539 as follows: 


“This is presently owned by the Attorney General 
of the United States. . .” 


49. Plaintiffs have not filed a notice of claim for the 
return of any trademarks vested under the Trading with 
the Enemy Act. 


50. Carl Zeiss, Inc, a New York Corporation was 
organized prior to 1930 by Carl Zeiss Foundation and all 
of its capital stock was owned by Carl Zeiss Foundation. 
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[Filed September 11, 1956] 


STATEMENT IN RESPONSE TO DEFENDANTS’ 
REQUEST FOR ADMISSIONS UNDER RULE 36. 


Plaintiffs, responding to defendants’ Request for Ad- 
missions, mailed to the attorney for plaintiffs on May 
11, 1956, make the following statement: 


1. As to Request No. 12: Plaintiffs are informed and 
believe that only Carl Zeiss, of Jena, Germany, a firm 
organized under the laws of Germany and domiciled in 
Jena, Germany, used the trade-mark ‘‘Zeiss’’? in the 
United States. Plaintiffs have no personal knowledge 
or information as to the use of the trade-mark “Zeiss” 
in countries other than the United States. Plaintiffs 
further state that the facts with respect to the use of 
the trade-mark “Zeiss”? in countries other than the United 
States are immaterial and irrelevant to this action. Plain- 
tiffs further state that the Request for Admissions as 
to the entitlement or right to use the trade-mark “Zeiss” 
eall for conclusions of law rather than admissions of fact, 
and plaintiffs are not required to and cannot make any 
admissions with respect to such conclusions of law. 


2.. As to Request No. 34: Plaintiffs admit that the 
goods referred to in paragraphs 32 to 43, inclusive, of 
the ‘complaint, and the goods plaintiffs seek to import 
into' the United States are goods manufactured in Jena 
and Dresden, Germany. 


3. As to Request No. 45: Plaintiffs deny the state- 
ment set forth in Request No. 45, except that they admit 
that, under date of December 10, 1955, the Director 
of the Office of Alien Property addressed a letter to 
Samuel S. Allan, Esq., attorney for Steelmasters, Inc., 
which reads, in part, as follows: 


“After the outbreak of World War II, the Govern- 
ment issued several vesting orders vesting the stock 
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and property of Carl Zeiss, Inc. and property of 
Carl Zeiss of Jena, Germany. Some of these vesting 
orders are sufficiently broad in their scope to seize 
whatever claims either of these organizations have to 
the mark in question. Subsequently, the Attorney 
General obtained a transfer of the mark from Chemi- 
cal Foundation.” 


4. As to Request No. 46: Plaintiffs admit that Milton 
_ Shalleck is an attorney who previously represented plain- 
tiff Steelmasters, Incorporated. Plaintiffs are unable, 
_ however, to make any response with respect to the truth 
of the remainder of the statement set forth in Request 
_ No. 46, for the reason that they have made diligent efforts 
_ to communicate with said Milton Shalleck but have been 
_unable to this time to effect such communication, and 
consequently have no knowledge or information of said 
Milton Shalleck’s representations, if any, to the Office 
of Alien Property. Plaintiffs further state that, if addi- 
_tional time is afforded them by the Court they will con- 
tinue to make further diligent efforts to communicate 
_ With said Milton Shalleck and to ascertain the truth qua 
non of the remainder of the demainder of the statement 
set forth in Request No. 46. 


3. As to Request No. 47: Plaintiffs are informed and 
believe that, in 1954, Carl Zeiss Foundation, domiciled 
mn Jena, Germany, did retain United States patent coun- 
Sel. On information and belief, plaintiffs deny the re- 
‘mainder of the statement set forth in Request No. 47. 
Plaintiffs further state that the facts referred to in the 
Temainder of that statement, in any event, are imma- 
terial and irrelevant to this action. 


6. As to Request No. 48: Plaintiffs admit that on 
June 28, 1954 the law firm of Scholder & Levande, of 
New York City, were attorneys representing plaintiffs. 
Plaintiffs, however, deny the remainder of the statement 
set forth in Request No. 48 and state that they have been 
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informed by said law firm of Scholder & Levande that a 
search of the records of said law firm discloses no com- 
munication addressed to the Bureau of Customs of the 
Treasury Department containing the advice referred to 
in Request No. 48. 


7. As to Request No. 49: Plaintiffs admit the facts 
set forth in Request No. 49. 


8. As to Request No. 50: Plaintiffs are informed and 
believe that Carl Zeiss, Inc., a New York corporation, 
was organized prior to 1930 and that all of its capital 
stock at that time was owned by for the benefit of Carl 
Zeiss Foundation, domiciled in Jena, Germany. Plaintiffs 
have no knowledge or information as to who organized 
said Carl Zeiss, Inc. the New York corporations, and 
therefore are unable to admit or deny that portion of 
the statement set forth in Request No. 50. 


[Filed September 19, 1956] 


STATEMENT IN FURTHER RESPONSE TO 
DEFENDANTS’ REQUEST FOR ADMISSIONS 
UNDER RULE 36 


Plaintiffs, further responding to defendants’ Request 
for Admissions, make the following statement :* 


1. There exists now, in Jena, Germany, and, at all 
times material, there has existed, in Jena, Germany, a 
legal entity known as Carl Zeiss Stiftung (hereinafter 
‘‘Carl Zeiss Foundation”). 


*The paragraphs in this Statement are numbered to accord 
with the paragraph numbers in Defendants’ Request for Ad- 
missions. ALL STATEMENTS HEREIN (EXCEPT WITH RE- 
SPECT TO REQUESTS NOS. 46 AND 48) ARE MADE ON IN- 
FORMATION AND BELIEF. 
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2. Carl Zeiss Foundation was organized as a corpo- 
rate entity in 1889 and, in that year, accepted and ac- 
corded the rights of such a legal entity by the Ministry 
of State for the Grand Duchy of Saxe-Weimar, Germany. 


3. Carl Zeiss Foundation was organized as a non-profit 
corporation for the following objects (as they are ex- 
pressly set forth in section 1 of the Statute of the 


Foundation) : 
A. 


1. To cultivate the branches of precise technical 
industry, which have been introduced into Jena by 
the Optical Works and the Glass Works with the co- 
operation of the founder of the Stiftung and thereby 
maintain the said industrial establishments under 
an impersonal title of proprietorship; that is to say: 


2. Permanent solicitude for the economic security 
of the above undertakings as well as for the con- 
servation and further development of their industrial 
labour organization—as a source of subsistence for 
a large number of people and as an efficient member 
in the service of scientific and practical interests; 


3. To fulfil higher social duties, than personal pro- 
prietors would permanently guarantee, towards the 
totality of co-workers in its employ, in order to better 
their personal and economic rights. 





B. 


1. To promote the general interests of the 
branches of precise technical industry as indicated 
above not only within the sphere of action proper 
of the Stiftung’s Works but also outside of it; 


2. To take part in organizations and measures 
designed for the public good of the working popula- 
tion of Jena and its immediate neighbourhood; 
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3. To promote study in natural and mathematical 
sciences both as regards research and teaching. 


4. Carl Zeiss Foundation did not, in its name, directly 
engage in the manufacture or production of goods, but 
it owned or controlled business enterprises which, in 
their respective names, produced all types of optical 
goods. 


5. Some of the business enterprises of which Carl 
Zeiss Foundation, on various dates, acquired ownership 
or control and which produced optical goods were the 
firms of Optische Workstatte, designated as the Carl 
Zeiss (hereinafter “Carl Zeiss, Jena”), of Jenser Glas- 
werk Schoot & Gen. (hereinafter “Schott”), and of Zeiss- 
Tkon A.G. 


6. This statement is true. 


Fd 


7. This statement is true. 
8. This statement is true. 


9.’ This statement is not true. Rather, the Statute of 
Carl Zeiss Foundation (particularly sections 4, 6-12, 14-18, 
20, 25, 32-34) provides for substantial authority and con- 
tinual supervision by the Special Board of Carl Zeiss 
Foundation, through its Deputy, in and with respect to 
the administration and management of the firms owned 
or controlled by the Foundation. 


10. This statement is not true. Rather, the Statute of 
Carl Zeiss Foundation (section 27) provides for appoint- 
ment of members of the Boards of Management of Foun- 
dation-owned businesses either for life or for a deter- 
mined fixed period and; further, for the voluntary resig- 
nation of such members. 


11. The Statute of Carl Zeiss Foundation (section 
114) provides that, should the Special Board empowered 
to administer the Foundation at any time cease to exist, 
“then, until the new formation of such, the representation 
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and administration of the... [Foundation] is to be 
taken over forthwith by the executive Board of Manage- 
|ment of ... [Carl Zeiss, Jena] and in the event of the 
latter Board of Management no longer existing, by the 
Board of Management of the oldest Works of the... 
[Foundation] in Jena or its neighborhood”. 


12. (Response previously filed) 


__ 13. Until the capitulation of Germany in 1945, the 
domicile of Carl Zeiss Foundation was located in J ena, 
Germany, and its domicile is still located in J ena, Ger- 
many. 


14. This statement is true. 
15. This statement is true. 


16. On June 24 and 25, 1945, the American Forces 
transported 126 employees of Carl Zeiss, Jena and Schott 
from Jena to the American Zone of occupation in Ger- 
many. 


17. Among the personnel so transported were sci- 
entists, designers, and technicians of the two firms and 
the prior members of the Board of Management of the 
firms. The statement in Request No. 17 is otherwise not 
true. Rather, on June 23, 1945, said prior members of 
the Boards of Management had tendered their resigna- 
tions as members of the Boards and their resignations 
had been duly accepted by the Deputy of Carl Zeiss Foun- 
dation; on June 27, 1945, new successor members of the 
Boards were appointed and presented as such to the 
American Commandant in Jena; and, subsequently, these 
changes in the composition of the Boards of Manage- 
ment were recorded in the Official Register of Companies 
in the District Court in Jena. 


18. This statement is true. 
19. This statement is true. 


20. This statement is true. 
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21. No compensation was paid to Carl Zeiss Founda- 
tion in connection with the aforesaid nationalization; but, 
in connection therewith, it was decreed that the national- 
ized business enterprises should continue to enjoy such 
rights and be obligated as to such duties with respect 
to the Foundation as were established by the Statute 
of the Foundation; and the nationalized enterprises have 
continued to make annual payments to the Foundation, 
which payments, at present, exceed four million DM 
(German marks). 


99. This statement is true. 


23. The firm now existing in Jena, designated VEB 
Carl Zeiss, Jena, has been sued under that name in the 
courts of Western Germany and in other countries. The 
statement in Request No. 23 is otherwise not true. 


24. This statement is true. 


25. In 1946, a firm designated Opton-G.m.b.H. was or- 
ganized in Heidenheim/Oberkochen, State of Wurttem- 
berg, for the production of the same type of goods there- 
tofore and then produced in Jena. Carl Zeiss Founda- 
tion, in Jena, subscribed and paid in 95%, and Messrs. 
Steinle and Hansen, as trustees of the Foundation, 5% of 
the capital stock of that firm (amounting to RM 1,000,- 
000). Thereafter as style of this firm was changed to 
Zeiss-Opton-G.m.b.H. The statement in Request No. 20 
is otherwise not true. 


96. During the year 1948, the former members of the 
Board of Management of Carl Zeiss, Jena, who had pre- 
viously resigned their memberships in said Board and 
who were then located in the Western Zone, applied to 
the authorities of the State of Wurttemberg-Baden to 
ereate a domicile for Carl Zeiss Foundation in Heiden- 
heim, in the Western Zone. The statement in Request 
No. 26 is otherwise not true. 
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27. On or about February 23, 1949, the Wurttemberg 
authorities decreed that section 3 of the Statute of Carl 
_ Zeiss Foundation be changed to read, as follows: 


“The legal domicile of the Stiftung is Jena and 
Aeidenheim a.d. Brenz.’? 


The statement in Request No. 27 is otherwise not true. 
_ The Statute of Carl Zeiss Foundation expressly provides 
(section 3) that the “legal domicile of the Stiftung shall 
_be Jena” and (section 121) that that provision “can, un- 
3 der no circumstances and in no manner, be legally 
amended or rendered inoperative”, 


28. This statement is not true. 


_ 29. On May 22, 1954, the Ministry of Education of 
the State of Wurttemberg-Baden decreed that the Statute 
of Carl Zeiss Foundation be changed to make its legal 
‘domicile Heidenheim a.d. Brens. The statement in Re- 
quest No. 29 is otherwise not true. The Statute of Carl 
Zeiss Foundation expressly provides (section 3) that the 
“Tegal domicile of the Stiftung shall be Jena” and (sec- 
tion 121) that that provision “can, under no circum- 
stances and in no manner, be legally amended or rendered 
inoperative”. 


30. Plaintiffs have been unable to obtain any knowl- 
edge or information with respect to this statement and 
cannot affirm or deny the statement. 


31. This statement is true. 
This statement is true. 
This statement is true. 
(Response previously filed) 


_ 35. Disputes, resulting in litigation, have arisen on 
the issue referred to in the statement in Request 35, be- 
tween the firms of Carl Zeiss, of Heidenheim, and VEB 
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Carl Zeiss, Jena and between the firms of Zeiss-Ikon 
A.G., of Dresden, and Zeiss-Ikon A.G. of Stuttgart. 


36.\ This statement is true, except that the suit re- 
ferred to was instituted by the firm of Carl Zeiss, of 
Heidenheim; the injunction entered is merely provisional 
and temporary; and further proceedings affecting this 
issue are now still pending in the Egyptian Courts. 


37. This statement is true, except that the suit was 
instituted by the firm of Carl Zeiss, of Heidenheim. 


38. This statement is true. 


39. In April, 1954, Carl Zeiss Foundation, of Jena, 
brought an action, in the Stuttgart Provincial Court, 
against the firm of Carl Zeiss, of Heidenheim, and the 
former members of the Board of Management of Carl 
Zeiss, Jena, requesting an order restraining the defend- 
ants from using certain trade-marks, cancelling the reg- 
istration of the firm Carl Zeiss in the Trade Register 
in Heidenheim, and enjoining the former plant managers 
from holding themselves out as representatives of Carl 
Zeiss) Foundation. The Provincial Court dismissed the 
action, holding that the plaintiffs could not represent the 
Foundation because its domicile had been changed to 
Heidenheim. An appeal was thereupon taken to the Pro- 
vincial Supreme Court in Stuttgart, and that court, on 
appeal, decreed that the determination below with re- 
spect to the plaintiffs’ right to represent Carl Zeiss 
Foundation be suspended and postponed pending deter- 
mination of proceedings initiated by Carl Zeiss Founda- 
tion, of Jena, in the Administrative Court in Stuttgart, 
seeking cancellation of the decrees of the Stuttgart ex- 
ecutive authorities changing the Foundation’s domicile. 
The appellate court refused, however, to grant the in- 
janctive relief requested against defendants on the ground 
that the Special Board of the Foundation in Jena, the 
moving parties, was not the proper party to request 
such relief, the proper party rather being the Boards 
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of Management of the plants themselves. This judgment 
has been appealed to the Federal Supreme Court in 
Karlsruhe, where it will be heard probably in the Spring 
of 1957. The statement in Request No. 39 is otherwise 
not true. 


40. The statement in Request No. 40 is true but in- 
_ complete. The parties filed appeals from the judgment 
referred to; a modified judgment was subsequently ren- 
_ dered by the Provincial Supreme Court of Dusseldorf, 
on January 13, 1956; again the parties appealed from 
_ that judgment; those appeals are now pending before the 
Federal Supreme Court of the German Federated Re- 
- public in Karlsruhe, where they will probably: be heard 
_ in the Spring of 1957; and, on June 26, 1956, the Federal 
Supreme Court stayed the execution of the Provincial 
_ Supreme Court’s judgment pending that hearing. 


_ 41. In response to this Request, plaintiffs refer to 
paragraph 40, above. 


42. The decision referred to in Request No. 42 is in 
the same status as that referred to in Request No. 40; 
_ and, in response to this Request, plaintiffs refer to para- 
graph 40, above. 


43. The decision referred to in Request No. 43 has 
been rendered against a Messrs. Shenchzer A.G., and 
_Zeiss-Ikon A.G. of Dresden was not a party to that liti- 
gation. Accordingly, plaintiffs deny the statement in Re- 
quest No. 43. 


44. This statement is true. 
45. (Response previously filed) 


__ 46. The statement quoted appears in a letier dated 
June 19, 1950, addressed by Milton Shalleck, then an at- 
torney for Steelmasters, to the Office of Alien Property; 
@ photostat of that entire letter being Exhibit E to the 
affidavit of Westley W. Silvian, sworn to on May 16, 1956, 
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filed herein. (The Court is respectfully referred to the 
entire text of that letter). 


47. (Response previously filed) 


48. The statement quoted is part of a sentence which 
appears in a letter dated June 28, 1954, addressed by 
Scholder and Levande, then attorneys for plaintiffs, to 
the Bureau of Customs; a photostat of that entire letter 
being Exhibit F to the affidavit of Westley W. Silvian, 


sworn to on May 18, 1956, filed herein. (The Court is 
respectfully referred to the entire text of that letter). 


49. (Response previously filed) 
50. (Response previously filed) 


[Filed July 31, 1956] 


PLAINTIFFS’ REQUEST FOR ADMISSIONS 
UNDER RULE 36 


Plaintiffs, by their attorneys, request defendants, and 
each of them, to make admissions of the truth of each of 
the following statements, such admissions to be served 
on plaintiffs not later than September 18, 1956: 


1, The trade-mark “Zeiss” was first registered in the 
United States Patent Office on February 20, 1912, under 
Registration No. 85,539, by the firm of Carl Zeiss, of 
Jena, Germany, a firm organized under the laws of Ger- 
many and domiciled in Jena (hereinafter ‘‘Zeiss, J ena”’). 


9. For many. years prior to 1912, the name and trade- 
mark “Zeiss” had been continuously used by “Zeiss, 
Jena’’, its predecessors, affiliates, and subsidiaries, on 


and to identify and denote scientific, optical, and photo- 
graphic instruments and equipment manufactured at Jena, 





51 


Germany, by “Zeiss, Jena’’, its predecessors, affiliates, 
and subsidiaries. 


3. On or about April 4, 1919, the then Alien Prop- 
erty Custodian of the United States executed an order 
under which he purported to seize the trade-mark “Zeiss” 
and the trade-mark Registration No. 85,539. 


4. When, on or about April 4, 1919, the then Alien 
Property Custodian purported to seize the said trade- 
mark and trade-mark registration, there was neither a 
business in the United States nor a good will attached 
to such a business, to which the trade-mark **Zeiss” had 
become or was then appurtenant. 


3. On or about April 10, 1919, the then Alien Prop- 
erty Custodian executed an instrument, designated “As- 
signment”, under which he purported to sell and assign 
to The Chemical Foundation, Inc. (hereinafter “Chemi- 
cal Foundation’) the said trade-mark and trade-mark 
registration. 


6. When, on or about April 10, 1919, the then Alien 
Property Custodian executed the said “Assignment’’, he 
did not purport to sell or assign nor did he sell or assign 
to “Chemical Foundation”, any business in the United 
States or good will attached to such a business, to which 
the trade-mark ‘‘Zeiss” had become or was then appurte- 
nant. 


7. On or about June 24, 1921, the then Alien Property 
Custodian of the United States executed an order under 
_ which he purported to seize the trade-mark “Zeiss” and 

the trade-mark Registration No. 85,539. 


8. When, on or about June 24, 1921, the then Alien 
_ Property Custodian purported to seize the said trade- 
mark and trade-mark registration, there was neither a 
_ business in the United States nor a good will attached 
to such a business, to which the trade-mark “Zeiss?” had 
become or was then appurtenant. 
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9. On or about November 5, 1921, the then Alien 
Property Custodian executed an instrument, designated 
“ Assignment’’, under which he purported to confirm and 
ratify the sale and assignment purported to have been 
effected by the aforesaid “Assignment” of April 10, 1919; 
and to sell, convey, and transfer to “Chemical Founda- 
tion”, the said trade-mark and trade-mark registration. 


10. When, on or about April 10, 1919, the then Alien 
Property Custodian executed the said “Assignment”, 
there was neither a business in the United States nor a 
good will attached to such a business, to which the trade- 
mark “Zeiss”? had become or was then appurtenant. 


11. On or about November 17, 1921, “Chemical Foun- 
dation’’ executed an instrument, designated “Release and 
License”, under which it purported to grant to the United 
States, a non-exclusive and non-assignable license to use 
the said trade-mark ‘“‘Zeiss” in the United States. 


12. When, on November 17, 1921, “Chemical Founda- 
tion” executed the said “Release and License’’, it did not 
purport to sell, assign, transfer, or convey to the United 
States, nor did it sell, assign, transfer, or convey, any 
business in the United States or good will attached to 
such a business, to which the trade-mark “Zeiss”? had 
become or was then appurtenant. 


13. From on or about November 17, 1921 to on or 
about August 28, 1942, neither the Alien Property Custo- 
dians of the United States, nor any other officer or agency 
of the United States used the name or trade-mark “Zeiss” 
in connection with any trade or business in the United 
States. 


14. From on or about November 17, 1921 to on or 
about August 28, 1942, ‘‘Chemical Foundation” did not 
use the name or trade-mark “Zeiss’’ in connection with 
any trade or business in the United States. 
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15. From about 1922 to 1952, the Alien Property Cus- 
todians and the Attorneys General of the United States, 
and each of them, knowing of such use, permitted and 
acquiesced in the use of the trade-mark “Zeiss” in the 
United States by private persons and concerns in con- 
nection with the importation and sale therein of goods 
manufactured by “Zeiss, Jena’’ and bearing the trade- 
mark “Zeiss”, without requiring any license or consent 
for such use. 


lda. From about 1922 to 1952 the trade-mark ‘‘Zeiss” 
was used in the United States by private persons and 
concerns in connection with the importation and sale 
therein of goods manufactured by “Zeiss, Jena’’ and bear- 
ing the trade-mark “Zeiss”. 


15b. The Alien Property Custodians and the Attor- 
neys General of the United States, and each of them, 
permitted the use referred to in paragraph 15a without 
requiring any license or consent therefor. 


16. From about 1922 to 1952, “Chemical Foundation’’, 
knowing of such use, permitted and acquiesced in the use 
of the trade-mark “Zeiss” in the United States by private 
persons and concerns in connection with the importation 
and sale therein of goods manufactured by ‘‘Zeiss, Jena” 
and bearing the trade-mark “Zeiss’’, without requiring 
any license or consent for such use. 


16a. “Chemical Foundation” permitted the use re- 
ferred to in paragraph 1lda without requiring any license 
or consent therefor. 


17. From about 1925 to 1941, Carl Zeiss Inc., a New 
York corporation (hereinafter “Zeiss, New York’’) im- 
ported into and sold in the United States goods mannu- 
factured by “Zeiss, Jena” and bearing the trade-mark 
‘‘Zeiss”, with the knowledge and acquiescence of “‘Chem- 
ical Foundation’’, the Alien Property Custodians, the 
Attorneys General of the United States, and each of them. 
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18. On or about August 28, 1942, the then Alien Prop- 
erty Custodian executed an order purporting to vest in 
himself all of the stock of “Zeiss, New York”. 


19. “Chemical Foundation’, by its certificate of in- 
corporation, filed in the State of Delaware, was required 
to hold all trade-marks which it might acquire “ in a fidu- 
eiary capacity for the Americanization of . . . industries 

. | affected thereby . . . and for the advancement of 
chemical and allied science and industry in the United 
States”; and was authorized to dispose of such trade- 
marks only through the grant of non-exclusive licenses 
for the use thereof to the United States and to citizens 
of and corporations organized in the United States. 


20. On or about August 16, 1945, “Chemical Founda- 
tion” was dissolved as a Delaware corporation. 


21. On or about October 20, 1950, ‘‘Chemical Foun- 
dation’? executed an instrument, designated “Assign- 


ment”, under which it purported to quitclaim, assign and 
transfer to the Attorney General of the United States, 
all of the right, title and interest to the said trade-mark 
“Zeiss’? and the good will and business appurtenant 
thereto which “Chemical Foundation” had acquired by 
the ‘aforesaid “Assignments” executed by the then Alien 
Property Custodians. 


22. When, on or about October 20, 1950, ‘“‘Chemical 
Foundation’”’ executed the said “Assignment”, there was 
neither a business in the United States nor a good will 
attached to such a business, to which the trade-mark 
“Zeiss’? had become or was then appurtenant. 


23. On or about April 8, 1953, the Attorney General 
of the United States executed an order under which he 
purported to vest in himself all the right, title and in- 
terest of “Zeiss, Jena” in and to all the good will, if 
any, of the business in the United States of “Zeiss, New 
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York”, and in and to all trade-marks and trade-names 
appurtenant to such business. 


24. When, on or about April 8, 1953, the Attorney 
General purported to vest in himself all the right, title, 
and interest of ‘‘Zeiss, Jena” in and to “Zeiss, New 
York,’? as aforesaid; the trade-mark “Zeiss” was not 
appurtenant to the business of “Zeiss, New York” or to 
the good will, if any, of such business. 


25. Neither the Attorneys General of the United States 
nor any of their predecessors in interest have at any time 
owned any business in the United States or good will 
attached to such business, to which the trade-mark “Zeiss” 
has been or is now appurtenant. 


26. In 1949 plaintiff Steelmasters, Incorporated (here- 
inafter “Steelmasters”), acting through its representa- 
tives, informed the then Attorney General, through his 
subordinate officers, of the pendency of negotiations be- 


_ tween ‘‘Steelmasters’’ and “Zeiss, Jena’’, for the acqui- 
_ Sition by “Steelmasters” of rights to import into and 
sell in the United States, scientific, optical, and photo- 
_ graphic instruments and equipment and related supplies 
_ Manufactured by “Zeiss, Jena” and bearing the trade- 
mark “Zeiss”. 


27. In 1949 “Steelmasters’’ inquired of the then At- 
| torney General, through his subordinate officers, whether 
_ the Attorney General or any agency of the Federal Gov- 
_ ernment would have any objection to the execution of a 
' contract between ‘‘Steelmasters’”? and “Zeiss, Jena”, 
whereby “Steelmasters” would be designated the exclu- 
sive importer of products manufactured by “Zeiss, Jena”, 
bearing the trade-mark “Zeiss’’, or to the importation 
of such products, so marked, into the United States. 


_ 28. In response to the inquiry referred to in para- 
graph 27, the then Attorney General, through his sub- 
ordinate officers, stated that he would have no objection 
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to the execution of such a contract or to the importation 
of such products, so marked, into the United States. 


29. On or about June 28, 1951, the then Attorney 
General, or persons acting on his behalf, filed and de- 
posited with the then Secretary of the Treasury and/or 
the Commissioner of Customs, for recordation, a certif- 
eate of registration in the United States Patent Office 
of the trade-mark ‘‘Zeiss’’, Registration No. 85,539, and 
represented that the said trade-mark was owned by the 
Attorney General and had been exclusively licensed by 
him to “Zeiss, New York”. 


30. Thereafter, despite the protest and objection of 
“Steelmasters”, the then Secretary of the Treasury and/ 
or the Commissioner of Customs recorded the trade-mark 
“Zeiss”? as owned by the Attorney General and gave no- 
tice to “Steelmasters” that, in accordance with the pro- 
visions of Section 526 of the Tariff Act, ‘‘Steelmasters’’ 
would thereafter be barred from importing any products 
bearing the trade-mark “Zeiss” unless written consent 
to such importation was first secured from the Attorney 
General or from “Zeiss, New York”. 


31. From June 28, 1951 to on or about April 9, 1952, 
the then Attorneys General or “Zeiss, New York’’ granted 
consents to the importation by “Steelmasters” of goods 
bearing the trade-mark ‘‘Zeiss’’. 


32. On or about April 9, 1952, “Zeiss, New York” in- 
formed “Steelmasters” that it would not thereafter con- 
sent to “Steelmasters’ ’’ importation of goods bearing -the 
trade-mark “Zeiss” which might compete with goods so 
marked and imported by ‘‘Zeiss, New York’’. 


33. From on or about April 9, 1952 to on or about 
August 21, 1955, the Attorneys General and “Zeiss, New 
York” granted consents to “Steelmasters” for the impor- 
tation of quantities of goods manufactured by “Zeiss, 
Jena’? and bearing the trade-mark “Zeiss”; but, during 
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that period, they also refused to grant consents for the 
importation of substantial quantities of such goods. 


34. On or about June 22, 1955, the Attorney General 
notified ‘“‘Steelmasters”’ that, after 60 days from the date 
of such notice, no authorizations for the commercial im- 
portation of goods bearing the trade-mark “Zeiss” would 
be granted by the Attorney General for goods manufac- 
tured by “Zeiss, Jena”, or for any goods other than those 
manufactured by a firm known as Carl Zeiss Stiftung, 
Oberkochen, Germany, or its subsidiaries. 


_ 35. Since on or about August 21, 1955, the Attorney 
General has refused to grant to “Steelmasters” consent 
to import goods manufactured by “Zeiss, Jena” and bear- 
ing the trade-mark ‘‘Zeiss’’?; and the Secretary of the 
Treasury and the Commissioner of Customs have refused 
to permit “Steelmasters” to import such goods into the 
United States, notwithstanding the fact that all duties 
and charges payable prior to the entry of said goods 
have been paid. 


_ 36. The Secretary of the Treasury and/or the Com- 
inissioner of Customs have informed Steelmasters that the 
trade-mark “Zeiss” is a registered and recorded trade- 
mark owned by the Attorney General, and that any goods 
bearing that mark will be prohibited importation unless 
such importation is consented to in writing by the Attor- 
ney General. 


37. The goods which plaintiffs now seek to import 
into and distribute and sell into the United States bear 
the name and trade-mark “Zeiss” and are, in all respects, 
the kind of goods which such name and trade-mark have 
for many years signified to the trade and consuming 
public in the United States. 


38. Defendants’ claim of right to prevent plaintiffs 
from importing, distributing, and selling in the United 
States, goods bearing the trade-mark “Zeiss” is based on 
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the Attorney General’s purported possession of United 
States Patent Office trade-mark Registration No. 85,539, 
for the trade-mark ‘‘Zeiss’’, originally issued, on Febru- 
ary 20, 1912, to “Zeiss, Jena”. 


[Filed September 11, 1956] 


"ANSWER TO REQUEST FOR ADMISSIONS 


Defendants say in reply to the request by plaintiffs 
for admissions served on August 31, 1956: 


1. Admit that the trademark ZEISS was first regis- 
tered in the United States Patent Office on February 20, 
1912 under Registration No. 85539 by the firm of Carl 
Zeiss of Jena, Germany. Further state on information 
and belief that the firm of Carl Zeiss of Jena, Germany 
was an unincorporated business organization owned and 
controlled by a business organization known as the Carl 
Zeiss Foundation. On February 20, 1912, the Carl Zeiss 
Foundation was domiciled in Jena, Germany, but said 
Foundation is now and was prior to the commencement 
of this suit domiciled in Heidenheim, Germany. 


9 Admit that for many years prior to 1912 the name 
and trademark ZEISS had been used by the Carl Zeiss 
Foundation, its predecessors, affiliates and subsidiaries, 
including the firm of Carl Zeiss, to identify and denote 
scientific, optical and photographic instruments manufac- 
tured by the Carl Zeiss Foundation, its predecessors, 
affiliates and subsidiaries. Upon information and belief 
the use of the name and trademark ZEISS by said firm 
of Carl Zeiss was permitted and allowed only by the 
consent and license of the Carl Zeiss Foundation. 


3 Admit the matters stated in paragraphs 3, 5, 6, 7, 9, 
11, 12, 13, 14, 18, 20, 21, 23, 29, 30, 31, 32, 33, 34 and 36 
of plaintiffs’ request for admissions. 
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_ 4 Deny the matters stated in paragraphs 4, 8, 10, 
| 1d, loa, 15b, 17, 19, 22, 24, 25, 26, 27, 28, 37 and 38 of 
plaintiffs’ request for admissions. 


o. Upon information and belief, deny the matter stated 
_ In paragraphs 16 and 16a of plaintiffs’ request for ad- 
missions. 


6. Admit that since on or about August 21, 1955 de- 

_ fendant Herbert Brownell, Jr., Attorney General of the 

| United States, has refused to grant to plaintiff Steel- 
masters consent to import goods manufactured by Carl 
Zeiss, Jena, and bearing the trademark ZEISS and that 
defendants George M. Humphrey, Secretary of the Treas- 

_ ury of the United States, and Ralph Kelly, Commissioner 
of Customs of the United States, have refused to permit 
Steelmasters to import such goods into the United States. 
Defendants deny that goods which Steelmasters seeks to 

Import are genuine ZEISS goods and entitled to bear 
the trademark ZEISS. 


[Filed November 13, 1956] 
INTERROGATORIES 


To: Herbert Brownell, Jr. 
Attorney General of 
the United States 


c/o Westley W. Silvian, Esq. 
United States Department 
of Justice 
HOLC Building 
Washington, D. C. 


Plaintiffs request that defendant Herbert Brownell, Jr., 
answer the following interrogatories, under oath, in ac- 
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cordance with Rule 33 of the Federal Rules of Civil 
Procedure: 


1. State whether, at each of the times hereinafter 
specified, there was a business in the United States and/or 
a good will attached to such a business, to which the 
trade-mark “Zeiss” was appurtenant: 


(a) onor about April 4, 1919; 

(b) onor about April 10, 1919; 

(c) on or about June 24, 1921; 

(d) onor about October 20, 1950; and 
(e) on or about April 8, 1953. 


2. If, at any of the times specified in Interrogatory 
“1” there was a business in the United States and/or 
a good will attached to such a business, to which the 
trade-mark “Zeiss’? was appurtenant; state, as to each 
of such specified dates: . 


(a) the proprietors, name, and style of such business 
and/or good will; 
(b)' the principal office address of such business; 
(c}' the nature and character of such business and/or 
good will; 
(d) the date or dates when the trade-mark “Zeiss’’ be- 
eame appurtenant to such business and/or good 
will; and 
(e) the date or dates when the said trade-mark ceased 
' to be appurtenant to such business and/or good will 


3. State whether, at any time during the period from 
1922 to 1952, any of the Alien Property Custodians or 
Attorneys General of the United States had any knowl- 
edge or information that private persons and/or concerns 
were using the trade-mark ‘‘Zeiss’’ in the United States 
sn ‘connection with the importation and/or sale therein 
of goods manufactured by the firm of Carl Zeiss, of Jena, 
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Germany (hereinafter “Zeiss, Jena) or by any other firm 
in Jena, Germany, and bearing the trade-mark “Zeiss”. 


4. If your answer to Interrogatory “3” is in the affirm- 
ative, state: 


(a) the nature and extent of the knowledge or informa- 
! tion of the Alien Property Custodians and Attor- 
neys General with respect to each such use; 

(b) the names and styles of the private persons and/or 

| concerns so using the said trademark; 

(¢) the period or periods of time during which each 
Such use occurred; 
whether, with respect to each such use, any of the 
Alien Property Custodians or Attorneys General at 
any time demanded or required his license or con- 
sent therefor; and 
if so, when and in what manner such demand or 
requirement for license or consent was communi- 
cated to each such person and/or concern; the date 
of such communication; and the person or concern 
by and to which such communication was addressed. 


_ 9. State whether, at any time during the period from 
1922 to 1952, The Chemical Foundation, Inc., a Delaware 
corporation, or The Chemical Foundation, Inc, a New 
York corporation, had any knowledge or information that 
private persons and/or concerns were using the trade- 
mark “Zeiss’’ in the United States in connection with 
the importation and/or sale therein of goods manufac- 
tured by Zeiss, Jena, or any other firm in Jena, Germany, 
and bearing the trade-mark ‘‘Zeiss’’. 


_ 6. If your answer to Interrogatory “5’’ is in the af- 
firmative, state: 


(a) the nature and extent of the knowledge or infor- 
mation of The Chemical Foundation, Inc., with re- 
spect to each such use; 
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the names and styles of the private persons and/or 
concerns so using the said trade-mark; 

the period or periods during which each such use 
occurred; 

whether, with respect to each such use, The Chemi- 
cal Foundation, Inc., at any time demanded or re- 
quired its license or consent therefor; and 

if so, when and in what manner such demand or re- 
quirement for license or consent was communicated 
to each such person and/or concerns; the date of 
such communication; and the person or concern by 
and to which such communication was addressed. 


7. State whether, at any time during the period from 
1922 to 1952, the trade-mark “Zeiss” was used in the 
United States by private persons and/or concerns in con- 
nection with the importation and/or sale therein of goods 
manufactured by Zeiss, Jena, or by any other firm in 
Jena, Germany, and bearing the trade-mark “Zeiss”. 


8. If your answer to Interrogatory “7’’ is in the af- 
firmative, state during what periods and by which pri- 
vate persons and/or concerns each such use was made. 


9. If your answer to Interrogatory ‘‘7’’ is in the af- 
firmative, state whether any of the Alien Property Cus- 
todians or Attorneys General or The Chemical Founda- 
tion, Inc., demanded or required that any of such per- 
sons and/or concerns secure the license or consent of the 
Alien Property Custodian, the Attorney General, or The 
Chemical Foundation, Inc., with respect to such use; and, 
if so, the manner in which such demand or requirement 
was communicated to such persons or concerns, when it 
was communicated, and by and to whom it was commu- 
nicated. 


10. State whether, at any time during the period 1925 
to 1941, the firm of Carl Zeiss, Inc., a New York corpo- 
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ration (hereinafter “Zeiss, New York’’), imported into 
and/or sold in the United States goods manufactured by 
Zeiss, Jena, and bearing the trade-mark “Zeiss”. 


dL. If your answer to Interrogatory “10” is in the 
_ affirmative, state whether any of the Alien Property Cus- 
_ todians or the Attorneys General had knowledge or infor- 
_ Mation of such importation into and/or sale in the United 
- States by Zeiss, New York. 


_ 12. If your answer to Interrogatory “10” is in the af- 
_ firmative, state whether any of the Alien Property Cns- 
_todians or Attorneys General demanded or required that 
_ Zeiss, New York, secure his license or consent therefor; 
_ and, if so, the manner in which such demand or require- 
-Iment was communicated to Zeiss, New York, when it 
Was communicated, and by and to whom it was commu- 
nicated. 


13. State whether any of the Attorneys General of the 
United States or any of their predecessors in interest 
has at any time owned any business in the United States 
or any good will attached to such business, to which 
the trade-mark ‘‘Zeiss’? has been or is now appurtenant. 


14. If your answer to Interrogatory “13”? is in the 
affirmative, set forth the nature and character of the busi- 
ness or good will so owned; the name and style under 
which such business or good will has been or is known; 
the period or periods during which such business or good 
will has been owned by any of the Attorneys General or 
their predecessors in interest; and the manner in which 
such. ownership was acquired and maintained. 


15. State whether, at any time during the years 1949 
or 1950, representatives of Steelmasters, Incorporated, 
informed the Attorney General or any of his representa- 
tives, of the pendency of negotiations between Steel- 
masters and a firm in Jena, Germany, for the acquisi- 
tion by Steelmasters of the right to import into and sell 
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in the United States, scientific, optical and photographic 
instruments and equipment and related supplies manufac- 
tured in Jena, Germany, and bearing the trade-mark 
“Zeiss”. 


16. If your answer to Interrogatory “15” is in the 
affirmative, state how and when such information was 
conveyed to the Attorney General; and, if conferences 
with respect thereto were held, the names of the persons 
attending such conferences on behalf of the Attorney 
General or of any other department or agency of the 
United States. 


17. State whether, at any time during the year 1949 
or 1950, any person representing the Attorney General, 
the Department of Justice, or any other department or 
agency of the United States, advised Steelmasters’ rep- 
resentatives that the importation of goods into the United 
States manufactured in Jena, Germany, would or would 
not be objectionable to the Attorney General, the Depart- 
ment of Justice, or any other department or agency of 
the United States, or would or would not contravene any 
of the laws, regulations, or policies of the United States. 


18. If your answer to Interrogatory “17” is in the 
negative, state what, if any, statements were made by 
persons representing the Attorney General, the Depart- 
ment of Justice, or any other department or agency of 
the United States, with respect to such importation by 
Steelmasters. : 


19. State whether the goods manufactured in Jena, 
Germany, bearing the trade-mark ‘‘Zeiss”, which Steel- 
masters has been importing into the United States, are 
in any respect different from the kind of good which the 
said trade-mark “Zeiss” has for many years signified 
and denoted to the trade and consuming public in the 
United States; and, if so, state in what respect or re- 
spects they are so different. 
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20. Specify the statutes, executive orders, regulations, 
or any other authorities pursuant to which the Attorney 
General has acted and is now acting in barring the im- 
portation into the United States by Steelmasters of goods 
bearing the trade-mark “Zeiss”. 


[Filed January 15, 1957] 


ANSWER OF DEFENDANT HERBERT BROWNELL, 
JR. ATTORNEY GENERAL OF THE UNITED 
STATES, TO PLAINTIFFS’ INTERROGATORIES 

FILED NOVEMBER 13, 1956 


_ In the following answers to plaintiffs’ Interrogatories 

dated November 13, 1956 defendant Herbert Brownell, Jr., 
Attorney General of the United States, ascribes the mean- 
_ Ing to words and names as follows: 


_ (a) im using the “trademark ZEISS” reference is made 
_ to that trademark, registered in the United States Patent 
_ Office on February 20, 1912, Registration No. 85539, and 
_ now registered in the name of the Attorney General of 
_ the United States as successor to the Alien Property 
Custodian. 


(b) the registration mentioned in (a) above was ap- 
_ plied for and obtained in the name of “Carl Zeiss, Jena.” 
“Carl Zeiss, Jena,” (referred to by plaintiffs as “Zeiss, 
_ Jena” in plaintiffs’ Interrogatories), was a German bus- 
_Iness organization with its principal place of business 
_in what is now the East Zone of Germany and known 
as the German Democratic Republic, a nation which is 
| not recognized by the Executive Branch of the Govern- 
_ ment of the United States of America. “Carl Zeiss, Jena’? 
was owned and controlled by an organization known as 
the Carl Zeiss Foundation, which at one time, also, was 
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located in that part of Germany now known as the Ger- 
man Democratic Republic. The Carl Zeiss Foundation 
is now, and since 1945 has been, domiciled in a nation 
known as the German Federal Republic which is recog- 
nized by the Executive Branch of the Government of the 
United States of America. In referring to “yse” as that 
term is defined in (c) below, importation and sale by 
“Carl Zeiss, Jena,” defendant means the Carl Zeiss Foun- 
dation domiciled in the German Federal Republic and its 
predecessor organizations. Defendant specifically excludes 
from the meaning it ascribes to the name of “Carl Zeiss, 
Jena” or ‘“‘Zeiss, Jena” any business organization of any 
type or kind whatsoever now located or domiciled in 
the German Democratic Republic, and without limitation 
on the foregoing, particularly that business organization 
known as Optik, Carl Zeiss, Jena, “VE.B.’? (“People’s 
Owned Plant”). 


c) in using the word “use” in the following answers 
4 s 


defendant ascribes to that word the dictionary meaning 
of “act of employing anything or state of being em- 
ployed; application; employment; as, the use of a pen.” 

1. On the dates mentioned in 1(a), (b), (¢), (d) and 
(e) of Interrogatory 1 there were businesses, and busi- 


nesses using, the “trademark ZEISS,’ having the right 
to use the ‘‘trademark ZEISS.” 


2. Prior to vesting by the Alien Property Custodian in 
1918, the Carl Zeiss Foundation and International Photo 
Sales Corporation, a New York corporation, owned or 
had the right, to use the “trademark ZEISS” and were 
using it in the United States. After vesting by the Cus- 
todian of the capital stock of the International Photo 
Sales Corporation and the “ZEISS” trademark, the Cus- 
todian owned and had the “ZEISS” trademark in the 
United States. After sale by the Alien Property Cus- 
todian to the Chemical Foundation of the “ZEISS”’ 
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| trademark in the year 1921, that organization was the 
registered owner of the mark and had the right to use 
it. Sometime after the cessation of hostilities between 
_ the United States and Germany following World War I, 
_ the Carl Zeiss Foundation commenced use of the ‘‘trade- 
mark ZEISS” and may have acquired rights based on 
such usage; subsequently Carl Zeiss, Inc. of New York, 
was created by the Carl Zeiss Foundation and it used 
_ the trademark and may have rights based upon its usage. 


__ Other than what is stated above, defendants cannot at 
this time furnish further information with respect to 
items (c), (d) and (e). 


3. Yes. 


_ 4(a), (b), (¢). Carl Zeiss, Inc. of New York, used 
the “trademark ZEISS” in connection with the importa- 
tion and sale of products manufactured under the aus- 
pices of the Carl Zeiss Foundation continuously since 
approximately 1925 and still so uses the “trademark 
ZEISS.” The Alien Property Custodians and Attorneys 
General have had access to the records of Carl Zeiss, 
Inc. from the time of vesting the capital stock of the 
corporation in 1942. 


(d) At all times since 1941 the Alien Property Custo- 
dians and other officers charged with the enforcement of 
Executive Orders 8389, as amended, and 9193 have re- 
quired their license or consent to the use of the “trade- 
mark ZEISS”’ in the United States. 


(e) The requirements for license or consent were (1) 
Inherent in ownership of the “trademark ZEISS” (2) 
published in Executive Orders 8389 and 9193, and in ad- 
ministrative regulations, orders and vesting orders issued 
thereunder, (3) individually communicated in response to 
inquiries. A formal license to Carl Zeiss, Inc., was issued 
June 6, 1950 upon the request of the corporation dated 
May 10, 1950. 
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5. Defendant objects to Interrogatory No. 5 on the 
ground that it seeks hearsay testimony from plaintiff. 
6. Same as above. 


7. Yes. 


8. Carl Zeiss, Inc., a New York corporation, during 
the period from approximately 1925 to 1952. 


9. See answer to 4(d) and (e) above. 
10. Yes. 


11. Defendant cannot answer as to the personal knowl- 
edge of any of his predecessors; the official files of his 
Office do not show that any of his predecessors had knowl- 
edge of the existence or business of Carl Zeiss, Inc., a 


New York corporation, during the period 1925 to 1941. 
12. See answers to 10 and 11 above. 
13. Yes. 


14. At least 98 per cent of the capital stock of Inter- 
national Photo Sales Corporation, a New York corpora- 
tion, which was in the business of selling “ZEISS” prod- 
ucts, was vested by the Alien Property Custodian in April 
1918. All of the capital stock of Carl Zeiss, Inc., a New 
York corporation, whose business was, and is now, the 
importation, sale, repair and production of “ZEISS” 
products, was vested by the Alien Property Custodian in 
1942. Defendant still owns the stock of, and controls the 
operation of, Carl Zeiss, Inc., a New York corporation, 
and to the best of defendant’s knowledge, International 
Photo Sales Corporation is a defunct corporation and 
none of its stock was ever sold by the Alien Property 
Custodian or successors in office. 


15. No. 
16. See answer to Interrogatory 15. 
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17. Defendant is informed and believes that plaintiff 
Steelmasters was advised that the importation of goods 
manufactured in the East Zone of Germany would not 
per sé contravene or violate any laws, regulations or 
policies of the United States of America. 


18. See Answer to Interrogatory 17. 


19. This is objected to as calling for an opinion on 
matters of fact and law. 


20. Defendant is relying on all relevant statutes, execu- 
tive orders, regulations, authorities, cases or decisional 
law, which support his position. This includes, but with- 
out limitation, of the foregoing, the Customs and Trade- 
mark Laws of the United States which are known to 
plaintiffs, vesting orders executed under the Trading 
_ with the Enemy Act, the Trading with the Enemy Act, 
all relevant decisional law under the Trading with the 
Enemy Act, and the Trademark and Customs Laws of 
the United States. 
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[Filed November 15, 1957] 


UNITED STATES DISTRICT COURT FOR THE 
| DISTRICT OF COLUMBIA 


Excona Camera CorP., ET AL., PLAINTIFF 
vs. 


BROWNELL, ET AL., DEFENDANT 
Calendar No. 


Civil Action No. 1402-56 
November 15, 1957 


PRETRIAL PROCEEDINGS 


STsaTEMENT oF NaTURE oF CaSE: 


This is an action for a declaratory judgment and an 
injunction. 

The complaint is amended in the following respects: 
1) substitute Ercona Corporation as party pltf. vis Er- 
cona Camera Corp.; 2) substitute Wm. P. Rogers as Atty. 
Gen. of the U.S. as party deft. vis Herbert Brownell jr. 
as atty. Gen. of the U.S.; 3) substitute Robert M. Ander- 
son as Secretary of the Treasury of the U.S. as party 
deft. vis George M. Humphrey as Secretary of the Treas- 
ury of the U.S.; 4) strike Paras. 25 & 26, of the complt. 
with leave to defts. to file an amended answer to the 
ecomplt. if so advised. 


Pretrial statements are hereto attached. 


Requested stipulations are agreed to with the under- 
standing that the documents referred to shall be ini- 
tialed by counsel and their authenticity is stipulated but 
with all other objections as to competency, relevancy and 
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| materiality. Stipulation signed by counsel is also at- 
tached to this Order. 


Harry I. Rand 
Atty. for Pltf. 


W. W. Silvian 


Atty. for Deft. McGarraghy, J. 


Pretrial Judge 


[Filed January 23, 1958] 
AMENDED ANSWER 


Defendants in their official capacities and not as indi- 
| viduals, pursuant to leave of court heretofore granted, 


hereby amend their answer by striking paragraphs 24, 
25 and 26 and inserting in lieu thereof the paragraphs 
listed below and by adding Eighth and Ninth Separate 
and Complete Defenses. 


24. Admit that the trade-mark ZEISS has always been 
associated with, and has identified and denoted the source 
_ or origin of goods produced by the Carl Zeiss Founda- 
tion, its affiliates and subsidiaries, but deny that Peoples’ 
| Owned Plant, Optik Carl Zeiss, Jena (referred to in the 
' complaint as ‘‘Zeiss, Jena”) is related to, or identified 
with the Carl Zeiss Foundation. 


25. The trade-mark ZEISS cannot be used in the 
United States on goods manufactured or sponsored by 
' any person other than the Carl Zeiss Foundation with- 
' out constituting an instrumentality through which fraud 
and deception will be perpetrated on the trade and con- 
| suming public in the United States in such manner as 
' to ereate a likelihood of confusion and mistake on the 
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part of such consuming public, all in contravention of 
the express provisions and policy of the Trade Mark 
Act of 1946 (15 U.S.C. 1051 seq.) 


96. The trade-mark ZEISS cannot now, nor in the 
foreseeable future, be used in the United States on goods 
manufactured by Peoples’ Owned Plant, Optik Carl Zeiss, 
Jena (referred to in the complaint as “Zeiss, Jena”) 
without constituting an instrumentality through which 
fraud and deception will be perpetrated on the trade and 
consuming public in the United States in such manner as 
to ereate a likelihood of confusion and mistake on the 
part of such consuming public, all in contravention of 
the express provisions and policy of the Trade Mark 
Act of 1946 and of the public policy of the United States. 


FOR AN EIGHTH SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


The source of the goods which plaintiffs seek to im- 
port into and distribute in the United States is Peoples’ 
Owned Plant, Optik, Carl Zeiss, Jena (referred to in the 
complaint as “Zeiss, J ena’’) and the goods which plain- 
tiffs seek to import into and distribute in the United 
States carry the trade-mark ZEISS. Peoples’ Owned 
Plant, Optik Carl Zeiss, Jena is a nationalized plant 
owned and controlled by the Government of East Ger- 
many and is not connected with or related to the Carl 
Zeiss Foundation, which is the recognized manufacturer 
or sponsor of ZEISS goods. Carl Zeiss Foundation does 
not'own or control any plants or manufacturing estab- 
lishments located within the German Democratic Repub- 
lic, which is the country in which Peoples’ Owned Plant, 
Carl Zeiss, Jena is located. The goods which plaintiffs 
seek to import into and distribute in the United States 
under the trade-mark ZEISS bear a name and mark cal- 
eulated to deceive the public as to the manufacturer of 
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_ the goods and the country in which they are manufac- 
_ tured, all in contravention of the express provisions of 

the Trade Mark Act of 1946 (15 U.S.C. 1051 seq.) and 
_ the public policy of the United States. 


FOR A NINTH SEPARATE AND COMPLETE 
DEFENSE 


DEFENDANTS ALLEGE: 


__ In seeking to import into and distribute in the United 
States goods produced by Peoples’? Owned Plant, Optik 
Carl Zeiss, Jena (referred to in the complaint as “Zeiss, 
Jena”) are representing that these goods are manufac- 
_ tured by the Carl Zeiss Foundation or a plant or estab- 
lishment owned or controlled by the Carl Zeiss Foun- 
dation. In truth and in in fact Peoples’ Owned Plant, 
Optik Carl Zeiss, Jena is not connected with or related 
to the Carl Zeiss Foundation; consequently, plaintiffs are 


guilty of misrepresentations and have thereby lost any 
right to the assistance of this court in this matter. 


Dated January 23, 1958. 


Dallas S. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 


George B. Searls 

Westley W. Silvian 
Attorneys, Department of Justice 
Office of Alien Property. 
Washington 25, D. C. 

Attorneys for Plaintiffs 


Served and Filed 1/23/58 
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98 KARL A. BAUER, 


called as a witness by counsel for plaintiffs and being 
first duly sworn, was examined and testified as follows: 


* & * ® 


104 THE COURT. Why don’t you get together and 

say that counsel for the Government agrees with 
counsel for plaintiffs that if Dr. Bauer continued his 
examination he would testify as follows on the facts on 
which you agree? 

Is the Doctor going to testify to anything that is con- 
troverted? 

MR. RAND. Your Honor, I am prepared to rest at 
this point on the testimony of Dr. Bauer taken on the 
deposition, at my noticing, if the Government is prepared 
to rest on it. And I so advised the Government. But 
if Dr. Bauer is in the courtroom, I must of course call 
him and can’t rely on it. 

THE COURT. Of course. 

What do you say about that, Counsel? 

MR. SILVIAN. I think that is perfectly all right. 


105 MR. RAND. But that we can rely on the deposi- 
tion so far as it goes. 
THE COURT. Yes. 
MR. RAND. And I believe the original of the deposi- 
tion is in the record, Your Honor; so it is available. 
THE COURT. All right. 


110 Q Have you sold, any time after the middle of 
1950, in the United States, any merchandise under 
the trade-mark ZEISS which you—and by “you” I mean 
the New York firm—purchased from the Jena plant? A 
This can’t be answered yes Or no.. 
Q Well, can you give me whatever answer you can? 
A Naturally, if we had such things in stock, we sold 
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_ them. But I don’t know any more what we had in stock 
_ or whether we had anything in stock after the middle of 
1950. 

Q Did you after the middle of 1950 separate your 
| inventory so that you could identify those goods in your 
_ inventory marked Zeiss which had come from Jena, from 
_ those goods which thereafter or previously had come from 
Zeiss, West? Did you segregate your inventory at all? 
A No. 

e & e s 

129 Q Let me ask you, Mr. Bauer, did Carl Zeiss, 
| 180 Ine. of New York have occasion, during this period 

of 1951 through 1955, to grant releases for the 
importation of Zeiss marked merchandise originating in 
_ the East Zone of Germany, not only to Steelmasters but 
| to other concerns as well? Do you recall that? A Yes, 
there were occasions. 

Q Was there not an occasion, or several occasions, on 
which such releases were granted to a concern known as 
| Peerless Camera Company? A That I don’t remember. 
' Q Do you remember whether there were releases 
| granted to the King Import Company? A Yes, there 
were. 

Q And those dealt with cameras in which Carl Zeiss, 
Jena, lenses appeared? Is that correct? Do you recall 
that? A Yes. 

Q That is correct? A Yes. 

_ Q Do you recall releases were granted during that 
| period to the Burley Brooks Company? A The Burley 
_ Brooks Company had gotten a general release from the 
Office of Alien Property. 

Q A general release permitting it to do what, Mr. 
| Bauer? A To import photographic cameras with 

131 Carl Zeiss lenses. 
| Q Manufactured in Jena, Germany? A That 
| hasn’t been set—with lenses marked ‘‘Zeiss.’’ 

Q To your knowledge, under this general release 
granted by the Attorney General or the Alien Property 
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Office, did Burley Brooks at any time during this period 
of 1951 to 1955, did Burley Brooks import cameras into 
this country bearing Carl Zeiss, Jena lenses? A I don’t 
know. 

Q Were any such releases granted to a concern known 
as the Kling Photo concern? A Kling? 

Q Kling—K-li-n-g. A They also had received a gen- 
eral release from the Office of Alien Property. 

Q Permitting them to do what, sir? A To import 
cameras equipped with lenses marked “Zeiss.” 

Q Do you know whether any of the lenses imported 
by the Kling people during this period were Carl Zeiss, 
Jena lenses? A I doubt it very much. 

-Q Are the Burley Brooks and Kling Photo gen- 
132 eral releases still in effect? A They are. 


137 Q Im the organization of Carl Zeiss, Inc. of 
- New York, who directed its creation? A ‘Who 


directed its creation? 
THE COURT. Who initiated the idea? Who started 
it? ‘Who said, “Let’s have the Zeiss in New York”? 
THE WITNESS. I recommended it. 
THE COURT. Is that the answer? 
THE WITNESS: And Carl Zeiss, Jena, accepted 
it. And then it was agreed between Carl Zeiss, 
138 Jena, and Harold M. Bennett, which was the firm 
at that time, that a corporation should be formed 
under that name, Carl Zeiss, Inc. 
THE COURT. I think that answers your question. 
BY MR. SILVIAN: 
Q And who supplied the capital? A Carl Zeiss. 
THE COURT. Carl Zeiss, Jena? 
THE WITNESS. Carl Zeiss, Jena. 
BY MR. SILVIAN: 
Q And was Carl Zeiss, Inc. of New York operated as 
a subsidiary of Carl Zeiss, Jena? A It was. 
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THE COURT. This man here has been a Zeiss man 
for years. He came over here, and he was the moving 
spirit, as I understand the evidence so far, in in- 
139 corporating Zeiss, Inc. in New York. And of course, 
I understand from his testimony, that was done 
with the full approbation and agreement of the Carl 
Zeiss, Jena. 

Isn’t that correct? 

THE WITNESS. That is correct, Your Honor. 


e © es 1 
142 ARTHUR SCHOLDER, 


called as a witness by counsel for plaintiffs and being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


s * * * 


Q What is your occupation, sir? A I am the vice 


president of Steelmasters, Incorporated. 

7 Q Is that the Steelmasters, Incorporated, which 
143 is one of the plaintiffs in this action? A It is. 
Q Is that your sole occupation, sir? A No. I 
am also a vice president of Ercona Corporation, one of 
the plaintiffs in this action. 


160 BY MR. RAND: 

Q Mr. Scholder, from the year 1951 to date, as 
a result of these restrictions at customs, do you know 
whether or not the amount of merchandise imported by 
Steelmasters from the Zeiss plants has been adversely 
affected? A It has definitely been adversely affected, 
} because we were not permitted to bring in various 
161 classifications of merchandise. And I might say 
| an ever-increasing number of classifications of mer- 
chandise were continually added to the restricted list. 
| THE COURT. That is all on Zeiss? 
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THE WITNESS. All on Zeiss. 
BY MR. RAND: 

Q Now beginning in 1951, however, is it not true that 
Steelmasters was permitted by specific consents to which 
I have adverted when I interrogated Mr. Bauer, was per- 
mitted to bring in quantities of merchandise? A We 
were, yes. 

Q Now were those quantities in your opinion substan- 
tial or nominal? A Well, as soon as this so-called re- 
stricted list was announeed, it cut the amount of imports 
we could bring in. 

Q But were you still permitted to bring in merchan- 
dise, let us say, in excess of $10,000 or $20,000 a year? 
A: Yes. I think that the importations in 1952, for ex- 
ample, or the purchases in 1952, were— 

IT have a note. May I refresh my recollection? 

THE COURT. Yes. 

THE WITNESS. Well, in 1950, for example, we pur- 
chased $272,000 worth of goods. In 1951 we purchased 
$418,000 worth of goods. In 1952 we purchased $154,000 

worth of goods. 
162 THE COURT. Was that due entirely to the re- 
striction? 

THE WITNESS. Yes, sir. 


239 ALFRED HENLEY, 


called as a witness by counsel for plaintiffs and being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


242 BY MR. RAND: 


Q In the course of your experience in the general 
field of optics, I take it from 1939 to date, have you 
had occasion, frequently or infrequently—I ask you have 





79 


you had occasion, in any event—to use and to become fa- 
miliar with various scientific and optical instruments? 
A Necessarily so. 

_Q And are you considered generally in the industry 
one who is expert in the handling of scientific and optical 
instruments? A I believe so. 


® a eB * 


MR. RAND. The purpose of the questioning, 

! Your Honor, is to try to determine what, if Dr. 

Henley knows, the name Zeiss signifies to the users of 

scientific and optical users here in the United 
States. 

244 THE COURT. Why don’t you ask him in those 

words? I think he is sufficiently qualified to an- 


swer. 


245 Q Has the Zeiss name, so far as you know in 
view of your experience, ever signified to the users 
in the United States that the scientific of optical instru- 
ments marked with that name were manufactured in any 
place other than in Germany? A No. Everybody who 
uses the Zeiss equipment, regardless of its origin, knows 
that this equipment comes from Germany. 
_Q Have you had occasion recently to sell Zeiss equip- 
ment here in the United States on which the name “Carl 
Zeiss, Jena’? appeared? A Yes. 
/Q And how recently has that been? A Oh, I would 
say about a year and a half ago, a year ago. 
Q Is that one single sale, or— A _ Sir, several. 
| Q What kind of equipment was involved? A Micro- 
scopes, mainly. 
Q Did the persons who ordered these micro- 
246 scopes designate specifically “Carl Zeiss, Jena”? 
A In some cases— 
THE COURT. Or did they just ask for “Zeiss” or 
“Zeiss, Jena”? 
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THE WITNESS. In some cases for Zeiss, Jena, and 
in some cases for Zeiss. We have run into that problem 
very frequently, and we have been very much both inter- 
ested and, if you will excuse the word, amused by the 
way people look at this problem. Some of them seem to 
have very strong convictions about the real or fancied 
difference in quality between the East and the West 
Zeiss. And some have no such opinion. 

For example, at Johns Hopkins, where we have sold 
perhaps the largest number of Zeiss, Jena microscopes, 
the people in the biology department, who have bought 
not only microscopes but micromanipulators from Zeiss, 
Jena, will accept absolutely no substitute from anybody, 
and have very strong prejudices in that regard. They 
are competent people. On the other hand, there are 
others who feel that in some specialties the West Zeiss 1s 
preferable to the Hast Zeiss. 

But in any case I should say that the pre-eminence of 
Zeiss, regardless here of differences, is such that quite 
nothing else seems to compare with it. We found this 
particularly true, interestingly enough, of the military, 

- who have sometimes bought Zeiss, Jena, knowing 
247 they will be on the spot if they buy it; but they do. 


266 PAUL LAMLE, 


called as a witness by counsel for plaintiffs and being 


first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


Sd * e s 


Q Mr. Lamle, what is your occupation? A I am 
general manager of the Grand Central Camera Ex- 
change, Incorporated, of New York City. The address 
js 1 Bast 43d Street. 
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Q What is the business of the Grand Central Camera 
Exchange? A Retail and mail order in cameras, 
267 _ lenses, photographic equipment, et cetera. 
Q How long have you been in that position? 
A Since seven years, approximately. 

Q And prior to that time what was your occupation? 

A I was employed by a corporation called Aremac, In- 
_ corporated, at the same address, for approximately 10 or 
li years. 

Q In what capacity? A In the capacity of sales 
manager. 

_ Q Prior to that time were you employed in the cam- 

era or related industry? A Yes. Prior to that time 

- for approximately three years I was in my own business, 
located in Brussels, Belgium, in Holland and in Paris, 
wholesaling and importing of photographie goods. 

_ Q How long have you been engaged in businesses in- 

volving the trading with or of photographic equipment 
and other optical equipment? A Approximately 30 
years. 

Q And since when have you been engaged in such 
businesses here in the United States? A Since the end 
of 1938. 

Q And you have been continuously engaged, since the 

_end of 1938, in such businesses here in the United States? 

A That is correct. 

| 268 Q Now in the course of your engagement in 
3 that business here in the United States, or such 
businesses, have you had occasion to deal with cameras 
_and other optical equipment which bore the name “Zeiss”? 
A Yes. 

_ Q Have you dealt with substantial quantities of such 
merchandise? A Yes. 

| Q Let me ask you, Mr. Lamle, to address your atten- 
tion to the period from 1951 to 1955, and I ask you 
whether you can tell us which cameras you were trading 
in during that period, which cameras were they you were 
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trading in, which had lenses originating in Jena, Ger- 
many, at the factories of Carl Zeiss. Can you tell us 
that? A Yes. Exakta cameras, Praktica cameras, Rol- 
leiflex and Rolleicord cameras, Dollina cameras, Balda 
cameras, Welte and Weltina cameras, Airesflex cameras, 
Contax S cameras, Contax D cameras, Pentagon came- 
ras, and maybe some more. It is difficult to remember 
all of them. 

Q In all of these cameras, during that four or five 
year period, there appeared lenses marked “Carl Zeiss, 
Jena’’? Is that correct? A Yes. 

I think I forgot an important one. I forgot the Con- 

tax cameras. 
269 Q You did mention the Contax cameras. 

Now in these same cameras during that period 
would there at any time have appeared lenses manufac- 
tured in West Germany? A Well, some of those came- 
ras at a later date, I think 1950 or 1951, had lenses manu- 
factured in West Germany. 

Q And during that period would these cameras have 
been coming in, that is, would these cameras have been 
imported into the United States, some of them bearing 
West German lenses and some of them bearing Carl 
Zeiss, Jena lenses? A It must be testified to the fact 
if they came in at the same time. But the rule is that 
some of those cameras originally had Carl Zeiss, Jena 
lenses and afterwards had Carl Zeiss Opton lenses. One 
was made at Jena and the other in the West Zone. 


270 Q Mr. Lamle, were some of these cameras which 
you have mentioned manufactured in West Ger- 
many? A Yes. ! 
Q Were some of them manufactured in East Ger- 
many? A Yes. 
Q Were some of the cameras manufactured in West 
Germany among those cameras which you have testified 
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were being sold in the United States during the period 
1951 to 1955 bearing Carl Zeiss, Jena lenses? A Yes. 


273 Q Mr. Lamle, on the basis of your experience 

in the photographie and related optical field, what 

274 does the Zeiss mark on an optical instrument de- 

note to you? A The finest optical goods, the fin- 

_ est cameras, lenses and binoculars manufactured in Ger- 

- many. 

we & * & 

Q What does the mark signify to the general trade 

_ and to the user? A The foremost quality of those 

goods. 

Q Has the mark, so far as you know, ever signified— 

has the mark “Zeiss” ever signified—that the prod- 

275 ucts bearing that mark emanated from a source 
} other than Germany? A No. 


* * & * 


| 281 CHARLES H. FRANK, JR., 


called as a witness by counsel for plaintiffs and being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


282 Q And you are vice president of Ercona Cor- 
poration, one of the plaintiffs in this case? A 
That is right. 


287 Q Which was 60 days after that June 22, 1955 
| letter? Is that right? A Yes, sir. 

Q As to Zeiss merchandise coming in currently, I 
take it you are not able to receive any such merchandise 
‘without first arranging for the obliteration of the mark. 
Is that right? A When we receive formal notice of the 
trade-mark violation, sir, we do remove the trade-mark. 
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2993  Q Have any of these sales losses you testify 
you are experiencing resulted from the need to 
obliterate the Zeiss name on merchandise? A Yes, sir. 


294 Q Speaking about such losses consequent upon 
the need for obliteration, and addressing myself to 
that matter, can you tell us any specific instances where 
you know that you have been unable to effect sales be- 
cause the merchandise you were prepared to offer con- 
tained an obliteration of the Zeiss mark? A I can, sir. 
Q Will you give us those instances. A Well, the 
most recent instance relates to a situation with our mis- 
sile program in which the Fairchild organization ap- 
proached me for delivery of a specific Zeiss lens of a type 
that I had previously supplied to them. And they in- 
formed me that they were in great need of it because of 
an Army requirement on a—rather, an Air Force require- 
ment. 

We placed the order by cable to the factory and re- 
ceived a cable acknowledgment that a deadline could be 
met. We authorized the importation by air. And after 
delivery of the goods at Idlewild, New York, we were 
unable to clear it through customs; informed our cus- 
tomer of the fact; informed them that the only way that 
it could be cleared would be via a release from the At- 
torney General’s office or the defacing of the mark. 

The customer told me that he would have to check fur- 

ther with the Air Force, and that I would hear 
995 from the Air Force expediter on the subject. I 

_ did hear from the Air Force expediter, and un- 
fortunately had to relate to him that we could not clear 
it because of the trade-mark embargo. And I suggested 
to him that he contact the Alien Property Custodian’s 
office, because of the urgency of the project, to see if 
clearance could be arranged, after he had exhausted his 
efforts to clear it through customs without approaching 
the Attorney General’s office. 
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Q Did he effect clearance? A No, sir; he did not. 

Q What happened to the order from Fairchild? A 
The Air Force cancelled the order, and we were very 
much upset about it. 

THE COURT. That was kind of a mess, wasn’t it? 

THE WITNESS. Since it was in connection with our 
missile program, sir, I was very much surprised. 


297 Q Mr. Frank, before the noon recess you were 
telling us about instances of loss of business suf- 
fered by Ercona with respect to Zeiss merchandise as a 
consequence of the need to obliterate the Zeiss mark in 
order to clear this merchandise through customs. Can 
you give us any other instance which may be fairly sub- 
stantial where Ercona has lost business as a result of the 
need to obliterate? A There are many instruments 
where it is not feasible or practicable to eliminate the 
word “Zeiss” as required by law, since it appears on a 
portion of the instrument itself, so that any application 
of pressure to remove the mark could very possibly de- 
stroy the good working quality of the instrument 

298 if not break a vital part of the instrument. 

So we have many cases of instruments much in 
demand by our defense efforts and missile projects where 
we have been unable, even though the factory will make 
the goods available to us, to book orders, because we can- 
not take the risk of breakage after the goods arrive in 
this country. 

Q The risk of breakage attendant upon what? A 
Removal of the trade-mark to clear it through customs. 

Q Where you receive orders for that type of unit, 
what do you generally do? Reject the orders? A Yes, 
sir. 

Q And have you had occasion to have to reject orders 
with respect to such units? A We have, sir. 

Q Since 1951? A Not since 1951, sir. Since the 
complete blockage. 
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And that was when? A 1959, sir. 


% a & s 


MR. RAND. I don’t know whether the record is 
clear. I presume it is, but I would like to make 
‘sure, Your Honor. I want the record to be clear, 
as I believe it is, that the deposition heretofore 
‘taken of Mr. Karl Bauer on May 29, 1957, the of- 

ficial reporter’s copy of which appears in the record, has 
been received in evidence in this case and will be granted 


the same statute and validity as if Mr. Bauer had testi- 
Sed in accordance with the testimony given at the deposi- 
tion. 

THE COURT. Is that agreeable? 

MR. SILVIAN. Certainly. That was understood. 

THE COURT. All right. 

MR. RAND. At this point I merely want to move that 
the complaint be amended in so far as necessary in all 
respects to conform to the evidence which we have offered 


here at the trial. And with that we have nothing further. 
THE COURT. You are entitled to do that, to conform 
to your proof. 
You have no objection to that, either, I am sure. 
MR. SILVIAN. No, sir. 
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Plaintiffs’ Exhibit No. 1 


RENEWED 


Vested in the Attorney General of the United States, 
Washington, D. C. and re-renewed to him Feb. 20, 1952. 


UNITED STATES PATENT OFFICE. 


Carl Zeiss, of Jena, Germany. 
Trade-Mark for Certain Optical Goods. 


, 85,539. Registered Feb. 20, 1912. 
Application filed September 22, 1908. Serial No. 37,541. 


STATEMENT. 


To all whom it may concern: 


Be it known that we, Cart Zzrss, a firm domiciled at 
Jena, in the Grand Duchy of Saxe-Weimar, Germany, and 
doing business at No. 2 Carl-Zeiss strasse, in said city, 
and composed of the following members, Max Fiscuer, 
Rupotr Srravser, and Watrer BaveErsFexp, citizens of 
the German Empire, have adopted for our use the trade- 
mark shown in the accompanying drawing, for lenses, 
prisms, reflectors, microscopes, projecting apparatus, 
‘Kinematographs, cystoscopes, endoscopes, ophthalmo- 
‘scopes, spectacles, telescopes, field-glasses, opera-glasses, 
itelemeters, periscopes, photographic objectives, photo- 
graphic cameras, photographic shutters, photographic 
dark-slides, stands for cameras and other optical instru- 
ments, magnifying-glasses, stereoscopes, stereocompara- 
‘tors, theodolites, sextants, refractometers, optometers, 
‘photometers, levels, leveling instruments, and parts of the 
said apparatus and instruments, in Class 26, Measuring 
and scientific appliances. 
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The trade-mark has been continuously used in our bus- 
iness since December 1, 1846. 


The trade-mark is usually engraved on the instruments, 
or printed upon or otherwise affixed to the cases, the 
packages, or other receptacles containing the same. 


CARL ZEISS, 
By MAX FISCHER 
A member of the firm. 


ZEISS 
DECLARATION. 


United States consulate, Erfurt, Germany : 


Max Fiscuer, being duly affirmed, deposes and says that 
he is a member of the firm of Cart Zeiss, the applicant 
named in the foregoing statement; that he believes the 
foreoging statement is true; that he believes said firm is 
the owner of the trade-mark sought to be registered; that 
no other person, firm, corporation, or association, to the 
best of his knowledge and belief, has the right to use said 
trade-mark, either in the identical form or in any such 
near resemblance thereto as might be calculated to de- 
ceive; that said trade-mark has been registered in Ger- 
many, on April 17, 1901, under No. 48,636; that the draw- 
ing presented truly represents the trade-mark sought to 
be registered; that the facsimiles show the trade-mark as 
actually used upon the goods; and that the trade-mark 
has been in actual use as a trade-mark of the applicant 
for ten years next preceding the passage of the act of 
February 20, 1905, and that, to the best of his knowledge 
and belief, such use has been exclusive. 


MAX FISCHER. 
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Affirmed to and Subscribed before me this 8th day of 
September, 1908, 


(u. s.J WILL L. LOWRIE, 
Consul of the United States of America. 


Copies of this trade-mark may be obtained for five cents 
each, by addressing the “Commissioner of Patents, 
Washington, D. C.” 


Plaintiffs’ Exhibit No. 3 


2-392 
Department of the Interior, 
UNITED STATES PATENT OFFICE. 


Received and Recorded on the....25th...day of....June 1921 
in Liber....0 113,....page....240..of Transfers of Patents. 


_ IN TESTIMONY WHEREOF, I have caused the seal of 
| the Patent Office to be hereunto affixed. 


/s/ Thomas BE. Robertson, 
| Commissioner of Patents. 
APC-MM-846 


TRADE MARK DEMAND FORM 


Trust No. 46909 
Report No. 39246 


To The Commissioner of Patents, 
Washington, D. C. 


To All To Whom These Presents May Come: 


_ I, Thomas W. Miller, Alien Property Custodian, duly. 
appointed, qualified and acting under the provisions of 
the Act of Congress known as the “Trading with the 
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Enemy Act,’? approved October 6, 1917, and the amend- 
ments thereto and the executive orders and proclamations 
issued in pursuance thereof, under and by virtue of the 
authority vested in me as Alien Property Custodian, after 
investigation, do determine that Carl Zeiss, of Jena, Ger- 
many, is an enemy not holding a license granted by the 
President within the purview of said Act as amended 
and said orders and proclamations; and I do further, 
after investigation, determine that a certain Trade Mark 
registered in the United States, identified as follows: 


Number Date Registered For 


67,643 Feb. 11, 1908 
68,573 April 14, 1908 


Optical Instruments. 
Optical Instruments and 
Parts Thereof. 
Telescopes. 

Telescopes. 


80,257 November 22, 1910 
80,258 November 22, 1910 


, 


98,579 
93,581 
93,582 
98,623 
97,930 
100,688 


68,570 


68,571 
68,572 


85,306 
85,307 
85,308 
$5,309 
85,310 
93,577 


Sept. 23, 1913 
Sept. 23, 1913 
Sept. 23, 1913 
Sept. 30, 1913 
June 23, 1914 
Oct. 20, 1914 
April 14, 1908 
April 14, 1908 
April 14, 1908 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 6, 1912 


Feb. 6, 1912 
Sept. 23, 1913 


85,539 February 20, 1912 —_ Certain Optical Goods. 
‘OS578 Sept. 23, 1915 ~ Certain Named measuring 


and Scientific Appliances. 
Certain Named measuring 
and Scientific Appliances. 
Certain Named measuring 
and Scientific Appliances. 
Certain Named measuring 
and Scientific Appliances. 
Certain named Optical 
Goods. 

Surveying, Photographic, 
and Optical Apparatus. 
Lenses for Scientific 

Use, Prisms, &c. 

Optical Instruments and 
Parts Thereof. 

Optical Instruments and 
Parts Thereof. 

Optical Instruments and 
Parts Thereof. 
Objective-Lens System. 
Objective-Lens System. 
Objective-Lens System. 
Field-Glasses. 
Field-Glasses. 

Certain Named Measuring 
and Scientific Appliance. 
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Number Date For 


——— eee 

93,580 Sept. 23, 1913 Certain Named Measuring 
and Scientific Appliance. 

94,409 Dec. 2, 1918 Objective-Lens Systems. 

100,689 Oct. 20, 1914 Lenses for Scientific Use, 
Prisms, &c. 

106,131 Oct. 12, 1915 Certain Named Measuring 
and Scientific Appliances 
and Parts Thereof. 

106,132 Oct. 12, 1915 Certain Named Measuring 
and Scientific Appliances 
and Parts Thereof. 


_ Snd_the business of said enemy appurtenant thereto, and 

every right, title and interest with respect thereto, in- 
_ ¢luding all damages and profits recoverable at law or in 

_ equity from any person, firm, corporation or government, 

_ for past infringement thereof, belong to, or are held for, 
or on account of, or on behalf of, or for tthe benefit of 
Said enemy. 





As such Alien Property Custodian, I do seize said 
Trade Marks and the business of said enemy appurte- 
nant thereto, and every right, title and interest with re- 
spect thereto, including all damages and profits recover- 

able at law or in equity from any person, firm, corpora- 

tion or government, for past infringement thereof and 
I hereby require that you convey, transfer, assign and 
deliver the same to me, to be by me, as Alien Property 
Custodian, held, administered and accounted for as pro- 
vided by law. 


I, as Alien Property Custodian, do request that the 
Commissioner of Patents record this requirement upon 
the books and records kept by him, to show the assign- 
ment and transfer of Trade Marks, in respect to said 
Trade Marks above mentioned. 


_ This demand is supplementary to any and all require- 
ments and demands heretofore made with respect to said 
property and is in addition to and without prejudice to 





92 


such requirements and demands, and shall in no way 
affect the interests, rights and powers acquired by me as 
Alien Property Custodian by virtue of such previous re- 
quirements and demands. 


Witness my hand and seal of office this 24 day of June 
1921. 


/s/ Thomas W. Miller 
Thomas W. Miller. 
Alien Property Custodian. 


Service of the foregoing demand is hereby acknowledged, 
this 25 day of June 1921. 


/s/ Karl Thining 
Acting Commissioner of Patents. 


Recorded Jun 25 1921 U.S. Patent Office Alien Property 
Custodian 16th & P Sts., N.W. Washington, D. C. 


Plaintiffs’ Exhibit No. 5 


A.D., 1921. Signed in the presence of: 
F. G. Kauffman, J. M. Thricelead 
Recorded November 10, 1921. 


Frank Osborn. (L.S.) 


ASSIGNMENT. 


WHEREAS HERETOFORE, Francis P. Garvan as 
Alien Property Custodian, acting under and by virtue of 
the authority conferred upon the Alien Property Custo- 
dian, by the Act of Congress known as the “Trading with 
the Enemy Act”, approved October 6, 1917, and amend- 
ments thereto, and the executive orders, orders and proc- 
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_lamations issued in pursuance thereof, did by various 
_ Instruments of assignment duly executed, delivered and 
_ Tecorded in the office of the Commissioner of Patents, 
for valuable consideration actually paid by The Chemical 
Foundation Incorporated, to said Francis P. Garvan as 
_ Alien Property Custodian, sell, assign, transfer and set 
| over unto the said The Chemical Foundation Incorpo- 
_Yated, certain trade marks and registrations thereof in 
the United States Patent Office, enumerated in Schedule 
|A hereto annexed, together with the good will and busi- 
“ness pertaining to said trade marks and the certificates 
of registrations thereof in the United States Patent Office 
_and all property and property rights appurtenant thereto, 
and every right, title and interest in respect to said trade 
marks and registrations thereof, acquired by said Francis 
P. Garvan as Alien Property Custodian, and by his pred- 
ecessor in said office; and 


_ WHEREAS, it was the intention of said instruments 
of assignment to convey unto said The Chemical Foun- 
dation Incorporated said trade marks and registrations 
thereof in the United States Patent Office, together with 
the good will and business pertaining thereto and all 
property and property rights appurtenant thereto and 
every right, title and interest in respect thereto which 
said Francis P. Garvan as Alien Property Custodian and 
his predecessor and successor in the said office then had 
or might have duly acquired, or should in the future duly 
acquire; and 


WHEREAS, the Alien Property Custodian is author- 
ized by executive order dated February 13, 1920, to sell 
at private sale, without public or other advertisement, 
to said The Chemical Foundation, Incorporated, at such 
place and upon such terms and conditions as to the 
Alien Property Custodian may seem proper, all choses 
in action, rights, interests and benefits under agreements 
and rights and claims of every character and description 
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which the Alien Property Custodian may seize or may 
have seized under the provisions of the “Trading with 
the Enemy Act’’ and the amendments thereto, then or 
thereafter enacted and which he from time to time shall 
determine relate to the objects and purposes of the said 
The Chemical Foundation Incorporated, as expressed and 
defined in its charter; and 


WHEREAS, I, Thomas W. Miller as Alien property 
Custodian have determined that it is proper, to fully 
carry out the objects, intention and purposes of said as- 
signments and to perfect the title of the said The Chem- 
ical Foundation Incorporated to said trade marks and 
the registrations thereof in the United States Patent 
Office, together with the good will and business pertain- 
ing thereto and all property and property rights ap- 
purtenant thereto and every right, title and interest in 
respect thereto, to execute and deliver to said The Chem- 
ical Foundation Incorporated, a supplemental assignment 
thereof; and 


WHEREAS, I, Thomas W. Miller as Alien Property 
Custodian have determined that the trade marks and reg- 
istrations thereof in the United States Patent Office, 
enumerated in Schedule A hereto annexed and made a 
part hereof, together with the good will and business 
pertaining thereto and all property and property rights 
appurtenant thereto, and every right, title and interest 
in respect thereto, relate to the objects and purposes of 
said The Chemical Foundation Incorporated, as expressed 
and defined in its charter. 


NOW, THEREFORE, I, Thomas W. Miller, as Alien 
Property Custodian, as aforesaid by virtue of the author- 
ity conferred upon me by said “Trading with the Enemy 
Act? as amended, and the executive orders, orders and 
proclamations issued in pursuance thereof, do hereby, to 
effectuate the true intent of the parties to said assign- 
ments and for the reasons and to effectuate the purposes 
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hereinbefore expressed, confirm and ratify the sale and 
_ assignment heretofore made to The Chemical Foundation 
Incorporated, and do hereby, for valuable consideration 
heretofore paid to my predecessor in office, sell, convey, 
transfer and set over to the said The Chemical Founda- 
tion Incorporated, its successors and assigns, the whole 
right, title and interest acquired by me and by my pred- 
ecessors in said office, in and to each of the trade marks 
and registrations thereof in the United States Patent 
_ Office enumerated in Schedule A hereto attached and made 
a part hereof, and as more specifically described and set 
forth in the requirements and demands relating to said 
| trade marks and registrations thereof issued by me and/ 
or by my predecessors in said office, together with the 
_ good will and business pertaining to said trade marks, 
_ and the certificates of registration of said trade marks, 
and all property and property rights appurtenant thereto, 
| and every right, title and interest with respect to said 
trade marks, without any reservation or qualification 
| whatsoever, except as herein provided, and to the full 
_ extent to which I, as Alien Property Custodian and my 
| predecessors in said office, ever were, and to which I, as 
Alien Property Custodian, now am, or may hereafter 
_ become, entitled to the same, including all claims and de- 
_ mands for profits and damages recoverable at law or in 
_ equity from any person, firm, corporation, or Govern- 
_ ment, either for the use or past infringement of said 
| trade marks, subject to the rights of citizens of the 
| United States or of friendly nations as stated and set 
_ forth in the requirements and demands relating to said 
' trade-marks and registrations thereof in the United States 
| Patent Office, so that the said The Chemical Foundation 
_ Incorporated shall stand in the place and stead of the 
| Alien Property Custodian in all respects as the owner of 
| said trade marks and registrations thereof, and rights 
| ancillary thereto, or thereupon dependent. 
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IN WITNESS WHEREOF, I have hereto set my hand 
and seal of office this 5th day of November 1921. 


: Thomas W. Miller 
ALIEN PROPERTY Alien Property Custodian. 
CUSTODIAN 
UNITED STATES 
OF AMERICA 
E PLURIBUS 
UNUM 


DISTRICT OF COLUMBIA) ss: 


On this 5 day of November 1921, before me came 
THOMAS W. MILLER, Alien Property Custodian, duly 
appointed, qualified and acting under the provisions of 
the Act of Congress known as the “Trading with the 
Enemy Act”, approved October 6, 1917, and the amend- 
ments thereto and the executive orders issued in pursu- 
ance thereof, and he duly acknowledged to me that he 
executed the foregoing instrument as Alien property Cus- 
todian as aforesaid. 


ODEN B. GRAY Oden B. Gray 
NOTARY PUBLIC Notary Public 
DISTRICT OF 
COLUMBIA 





Date of 
Registration 


‘July 27, 1886 


July 27, 1886 
Aug. 31, 1886 
Nov. 16, 1886 
July 2, 1889 
July 9, 1889 
Jan. 24, 1893 


Aug. 22, 1893 


Aug. 22, 18938 
Sept. 21, 1909 
April 26, 1910 
May 31, 1910 


June 28, 1910 
Nov. 22, 1910 


Nov. 22, 1910 
July 25, 1911 


Sept. 12, 1911 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 20, 1912 
April 30, 1912 


June 4, 1912 
July 22, 1913 
Aug. 12, 1913 
Aug. 12, 19138 
Sept. 23, 1913 


| Sept. 23, 1913 
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SCHEDULE A-1 
For 


Toilet soap, etc. 
Salves and Plasters 
Unguent or salve 
Medicinal Preparation 
Pocket Pen Knives etc. 
Preserving Paint 
Remedies for 
cancerous diseases 
Physiological Iron 
preparations 
Physiological Iron 
preparations 

Remedy for Rheumatism 
and Gout 

Diuretic Preparations 


Antiseptic mouth wash 


A medicinal preparation 
Telescopes 
Telescopes 
Perfumery 


Soaps and Soap Powders 
Objective Lens Systems 
Objective Lens Systems 
Objective Lens Systems 
Field Glasses 

Field Glasses 

Optical Goods 

Cement for filling teeth 


Dyes 
Dental, medical and 
surgical appliances 


Disinfectants and 
antiseptics 

Disinfectants and 
antiseptics 

Measuring and Scientific 
appliance 

Measuring and Scientific 
appliance 


Registration 


Benno Jaffee & Darmstaedter 
Benno Jaffee & Darmstaedter 
Benno Jaffee & Darmstaedter 
Kalle & Co. 

C. Liitters & Co. 

Gebruder Avenarius 

The Firm of E. Merck 


The Firm of E. Merck 
The Firm of E. Merck 
Boehringer & Reuss. 


Chemische Werke vorm 
Dr. Heinrich Byk 
Chemische Werke vorm 
Dr. Heinrich Byk 

Karl A. Lingner 

Carl Zeiss 

Carl Zeiss 

Sociedad Vinicolo 

S. & L. Durlacher 

Karl A. Lingner 

Carl Zeiss 

Carl Zeiss 

Carl Zeiss 

Carl Zeiss 

Carl Zeiss 

Carl Zeiss 

Richter & Hoffmann The 
Harvard Dental Mfg. Co. 
G.M.B.H. 

R. Wedekind & Co. G.M.B.H. 
Richter & Hoffmann The 
Harvard Dental Mfg. Co. 
G.M.B.H. 

Schulke & Mayr 


Schulke & Mayr 
Carl Zeiss 
Carl Zeiss 
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SCHEDULE A-6 


Date of ; 
Number Registration For ; Registrant 


93,579 Sept. 23, 1913 Measuring and Scientific Carl Zeiss 
instruments 
93,580 Sept. 23, 1913 Measuring and Scientific Carl Zeiss 
instruments 
93,581 Sept. 23, 1913 Measuring and Scientific Carl Zeiss 
instruments 
93,582 Sept. 23, 1913 Measuring and Scientific Carl Zeiss 
instruments 
93,623 Sept. 30, 1913 Optical Goods Carl Zeiss 
94,372 Dec. 2, 1913 Artificial Wood Hanoversche Steinholzfab 
“Fama” G.M.B.H. 
94,409 Dec. 2, 1913 Objective Lens Systems Carl Zeiss 
94,692 Dec. 23, 1913 A remedy for Gnorrhea Anna Taeschner 
96,758 Apr. 28, 1914 A soporific preparation Vereinigte Chininfabriken 
Zimmer & Co. G.M.B.H. 


Plaintiffs’ Exhibit No. 6 
RELEASE AND LICENSE 


This instrument made this 17th day of November, 1921, 
by THE CHEMICAL FOUNDATION, INCORPORAT- 
ED, a corporation organized under the laws of the State 
of Delaware, hereinafter called THE FOUNDATION, to 
THE GOVERNMENT OF THE UNITED STATES OF 
AMERICA, hereinafter called THE GOVERNMENT. 


WITNESSETH: 


WHEREAS, the Alien Property Custodian of the 
United States of America, acting under authority of 
law, sold to THE FOUNDATION, upon certain terms 
and conditions, certain Letters Patent of the United 
States, applications therefor copyrights, certificates of 
registration thereof, publications upon which such regis- 
trations were granted, trade-marks and the good-will and 
business pertaining thereto, together with certain rights 
and benefits with respect to any and all of the fore- 
going, including certain damages and profits recoverable 
at law or in equity for the past infringement thereof; and 
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WHEREAS, THE FOUNDATION is empowered by the 
terms of its charter to grant a non-exclusive license to 
make, use, and sell the inventions covered by any Letters 
Patent owned or controlled by it tc. THE GOVERN- 
MENT, upon such terms as its Board of Directors may 
determine; and 


WHEREAS, THE FOUNDATION , among other things, 


_ is obligated by the terms and conditions of the afore- 
- mentioned sales to it by said Alien Property Custodian 
_ to release and forever discharge THE GOVERNMENT 

_ from any and every claim or demand which THE FOUN- 
_ DATION acquired by virtue of the aforementioned sales 
for profits and damages recoverable at law or in equity 
_ for any past infringement by THE GOVERNMENT of 
_ any and all Letters Patent applications therefor, copy- 
rights and trade-marks owned or controlled by THE 
FOUNDATION, and to grant to THE GOVERNMENT, 

_ free and without cost, a non-exclusive and non-assignable 
— license to make, use and sell the inventions covered by 
any and all Letters Patent and applications therefor 
_ owned or controlled by it; and 


WHEREAS, THE FOUNDATION did on or about the 
26th day of February, 1921, issue a certain license upon 
_ the terms and conditions therein set forth to THE GOV- 
_ ERNMENT, as represented by the Secretary of the Navy 
and his successors in office, under the certain Letters 
_ Patent specified in the Schedule attached to said license; 
and 


WHEREAS, the said license last mentioned was is- 
sued in view of the desire of THE GOVERNMENT for 
a license under the Letters Patent thereby covered prior 
to the time when a license under all of the Letters Pat- 
ent and applications therefor owned or controlled by said 
THE FOUNDATION could be effectively prepared; and 


WHEREAS, it is desired that THE FOUNDATION 
now perform and carry out its said obligation by releas- 
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ing and discharging THE GOVERNMENT, as aforesaid, 
and by granting to THE GOVERNMENT a license under 
all of the Letters Patent and applications therefor now 
owned or controlled by it; 


NOW, THEREFORE, In consideration of the premises 
and of other good and valuable considerations moving it 
(the receipt of which is hereby acknowledged) THE 
FOUNDATION hereby releases and forever discharges 
THE GOVERNMENT, upon the terms and conditions 
hereinafter set forth, from any and every claim or de- 
mand which THE FOUNDATION acquired by virtue of 
the aforementioned sales for profits and damages recov- 
erable at law or in equity for any past infringement by 
THE GOVERNMENT of any and all Letters Patent, ap- 
plications therefor, copyrights, and trade-marks now 
owned and controlled by THE FOUNDATION, and here- 
by grants to THE GOVERNMENT, upon the terms and 
conditions hereinafter set forth, without payment of any 


further consideration, royalty or license fee whatsoever, 
a non-exclusive and non-assignable license 


' (a) to make for its own use and/or to have made 
for its own use and to use throughout the United 
States and Territories and dependencies thereof, any 
and every invention or discovery under any and all 
Letters Patent and applications therefor now owned 
or controlled by THE FOUNDATION to the end of 
the several terms for which said Letters Patent and 
applications therefor have been or may be granted, 
and 


— (b) to dispose of, by sale or otherwise through- 
‘out the United States and the Territories and de- 
-pendencies thereof, any and every instrument, ma- 
chine, apparatus, article, manufacture, composition 
‘of matter or product which may have been made by 
or for it, for its own use, under the above mentioned 
license dated February 26, 1921, or which shall be 
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made by or for it, for its own use, under the license 
herein granted, but which after such making it may 
desire to dispose of, to the end of the several terms 
for which said Letters Patent and applications there- 
for have been or may be granted; and any and every 
Such instrument, machine apparatus, article, manu- 
facture, composition of matter or product so made 
and disposed of shall remain forever licensed. 


TERMS AND CONDITIONS 


(1) The acceptance of this release and license accord- 
ing to the terms and conditions hereof by the Secretary 
of the Navy shall constitute an acceptance of this release 
_ and license according to the terms and conditions hereof 

by THE GOVERNMENT. The Secretary of the Navy 
and his successors in office shall be considered as the 

representative of THE GOVERNMENT in any matters 
arising out of this instrument and any and all action 
taken by that official in such matters shal] be considered 
as the action of THE GOVERNMENT. 


(2) The above mentioned license dated February 26, 

1921, issued by THE FOUNDATION to THE GOVERN- 
MENT, as represented by the Secretary of the Navy and 
_ his successors in office, is hereby cancelled and terminated. 


(3) for the purpose of making it appear in and by this 
_instrument what the specific Letters Patent, applications 
therefor, copyrights, and trade-marks and under which 
this release and license is given and granted, schedules 
shall be prepared by THE FOUNDATION specifying the 
Same, and when such schedules or any part thereof shall 
have been so prepared and shall have been signed by 
George J. Corbett, the Secretary of THE FOUNDATION, 
or his successor in office, the same shall be attached here- 
to and become and remain a part hereof as if incorpo- 
rated herein. 
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(4) This release and license is subject to the terms 
and conditions of the above mentioned sales by the said 
Alien Property Custodian to THE FOUNDATION and 
to any existing right or license under the said Letters 
Patent and applications therefor with which the grant 
of this license would be inconsistent; provided, how- 
ever, that THE FOUNDATION does not mean or imply 
by the foregoing that other rights or benefits inconsistent 
herewith do not exist. 


(5) That neither THE FOUN DATION nor any officer, 
representative, agent or agency thereof shall be held or 
admitted to have made any representation by way of war- 
ranty, guaranty, or of other kind whatsoever, express 
or implied, concerning or in any way representing the 
Letters Patent and applications therefor licensed here- 
under, nor concerning or in any way respecting any 
right, benefit, or privilege growing out of the same or out 
of this release and license; it being expressly provided 
that there shall be no recourse upon THE FOUNDA- 
TION or any officer, representative, agent or agency 
thereof, by way of, and that THE GOVERNMENT will 
hold THE FOUNDATION and every officer, representa- 
tive, agent or agency thereof, harmless from, any claim, 
demand, recoupment action at law, suit in equity, or other- 
wise, by virtue of any matter, cause or thing in any way 
arising under this release and license. 


(6) This instrument has been executed in duplicate, 
each to be treated as an original. 


IN WITNESS WHEREOF, THE FOUNDATION has 
caused its corporate seal to be hereunto affixed and duly 
attested and this instrument to be signed in its name 
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by its duly authorized officers the day and year first above 
written. 


ATTEST: 
Geo J. Corbett 
Secretary 
THE CHEMICAL FOUNDATION, 
INCORPORATED 


By Francis P. Garvan, President 


THE CHEMICAL 
FOUNDATION 
INCORPORATED 1919 
CORPORATE SEAL DELAWARE 


The above release and license is hereby accepted ac- 
cording to the terms and conditions thereof this 27th 
day of December, 1921. 


THE GOVERNMENT OF THE 
UNITED STATES OF AMERICA 


By Theodore Roosevelt 
The Acting Secretary of the Navy 














104 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS 


On this 17th day of November, 1921, before me came 
FRANCIS P. GARVAN, to me known, who being by me 
duly sworn, did depose and say: That he resides in the 
Borough of Manhattan, City of New York; that he is 
the President of The Chemical Foundation, Incorporated, 
the corporation described in and which executed the fore- 
going instrument; that he knows the seal of said corpo- 
ration; that the seal affixed to said instrument is such 
corporate seal; that it was so affixed by order of the 
Board of Directors of said corporation, and that he signed 
his name thereto by like order. 


Theresa A. Kraus 
Notary Public 
Notary Public, New York County 
Clerk’s No 367, Register’s No 3350 
Commission expires March 30th, 1923 


THERESA A 
KRAUS 
NOTARY PUBLIC 
NEW YORK COUNTY 


This schedule, marked Schedule A, consisting of 
pages 01 to 09, and Al to A76, inclusive is signed by 
me in accordance with the provisions of paragraph 
(3) TERMS AND CONDITIONS of the release and 
license issued by The Chemical Foundation, Incor- 
porated, to the Government of the United States of 
America, dated the 17th day of November, 1921. 


Geo J. Corbett 
Secretary of The Chemical 
Foundation, Incorporated 





pgistration Dateof 


Number 
p,162 
5,306 


Registration 
Jan. 30, 1912 


Feb. 6, 1912 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 6, 1912 
Feb. 20, 1912 
Feb. 27, 1912 
Apr. 9, 1912 


gistration Date of 


umber 


1333 


601 


Registration 
Apr. 30, 1912 


May 21, 1912 


May 21, 1912 
June 4, 1912 


June 4, 1912 
June 4, 1912 


June 18, 1912 
June 25, 1912 
June 25, 1912 
June 25, 1912 
June 25, 1912 
July 2, 1912 

July 2, 1912 


July 2, 1912 


Mark 
(Representation) 


AMATAR 
MAGNAR 
BIOTAR 
SILVAMARE 
NOCTAR 
ZEISS 
DIPLOSAL 
CONTAENIN 


Schedule D-23. 


Mark 


(Representation) 


LAXIFIX 


RHENAG 
“AZODERMIN” 


“FERMOCYL” 
“ERWECO” 


DIALON 
PARATOPHAN 


EULIMEN 
ICA 
(Representation) 


“Prof. Liermann” 
in writing 
Pennant with word 
“Hanseat” 
HEDIOSIT 


Registrant 


Norddeutsche Wollkimmerei 
& Kammgarnspinnerei 

Carl Zeiss. 

Carl Zeiss. 

Carl Zeiss. 

Carl Zeiss. 

Carl Zeiss. 

Carl Zeiss. 

C. F. Boehringer & Soehne 
Chemische Fabrik Helfen- 
berg A. G. vorm, Eugen 
Dieterich. 


Registrant. 


Richter & Hoffman The 
Harvard Dental Mfg. Co. 
G.M.B.H. 

Kolberger Anstalten fiir 
Exterikultur Wilh. 

Anhalt G.M.B.H. 
Rheinische Glashiitten 
Aktien-Gesellschaft 
Actien-Gesellschaft fiir 
Anilin-Fabrikation. 

Emil Rath 

R. Wedekind & Co. 
G.M.B.H. 

Fabrik Pharmaceutischer 
Praparate Karl Engelhard. 
Chemische Fabrik auf 
Actien (Vorm. E. Schering) 
Anton Deppe Séhne 

Ica Actien-Gesellschaft. 
Norddeutsche Wéllkammerei 
& Kammgarnspinnerei. 
Actien-Gesellschaft fiir 
Anilin-Fabrikation 
Chemische Fabrik Banne- 
witz Orloff Hansen. 
Farbwerke vorm. Meister 
Lucius & Briining 





Registration Date of 
Number Registration 


87,188 
87,317 
87,337 
87,990 
87,991 


88,242 
88,387 
88,478 
88,489 
88,454 
88,517 
88,562 
88,563 
88,564 


July 2, 1912 


July 9, 1912 


July 9, 1912 


Aug. 


Aug. 


Sept. 
Sept. 
Sept. 


Sept. 
Sept. 


Sept. 


20, 1912 


20, 1912 


10, 1912 
10, 1912 
24, 1912 
24, 1912 
24, 1912 


24, 1912 


Oct. 1, 1912 


Oct. 1, 1912 


Oct. 1, 1912 


Mark 
CAMPHEXIN 
ISATOPHAN 
TYPON 


BRAINS OF STEEL 


(Representation) 


HORMONAL 
T.P.P. 
NETROSYL 
TYPON 

Female Figure 
Holding Two 
Torches 
(Representation) 
MELUBRIN 
ALIVAL 


SEDISAN 


Registrant. 


Farbwerke vorm. Meister 
Lucius & Briining 
Chemische Fabrik auf 
Actien (vorm E. Schering) 
Henkel & Cie ~ 
Grimme, Natalis & Co., 
Command-itgesellschaft 
auf Actien 

Grimme, Natalis & Co., 
Commanditgesellsshaft auf 
Actien 

Chemische Fabrik auf 
Actien (vorm E. Schering) 
Thomasphosphatfabriken 
G. M. B. H. 

Farbwerke vorm. Meister 
Lucius & Briining 

Henkel & Cie 

Dr. Bayer es Tarsa 


Norddeutsche Wollk&ammer 
& Kammgarnspinnerei 
Farbwerke vorm. Meister 
Lucius & Briining 
Farbwerke vorm. Meister 
Lucius & Briining 
Farbwerke vorm. Meister 
Lucius & Briining 
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Plaintiffs’ Exhibit No. 7 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 


STATE OF DELAWARE 
Office of Secretary of State 


CERTIFICATE OF DISSOLUTION 


To All Whom These Presents May Come, Greeting: 


Whereas, It appears to my satisfaction by duly authen- 
ticated record of the proceedings of the voluntary dis- 
solution thereof, by the consent.......of at least two-thirds 
i interest of all the stockholders deposited in my 
office, the........ THE CHEMICAL FOUNDATION, INCOR- 
PORATED......a corporation of this State whose princi- 
_ pal office is situated at......No. 100 West Tenth Street. 
in the city of... Wilmington 
~ Castle State of Delaware The Corporation Trust 
Company........being agent therein, and in charge thereof, 
_ upon whom process may be served, has complied with 
_ the requirements of the Corporation Laws of the State 
_ of Delaware, as contained in 2033. Section 1, to 2246. 
Section 214, Chapter 65, of the Revised Code of 1935, 
as amended, preliminary to the issuing of this 


CERTIFICATE OF DISSOLUTION 


_ Now, therefore, I,........ WILLIAM J. STOREY....... Sec- 
_ ‘Yetary of State of the State of Delaware, do hereby cer- 
_ tify that the said corporation did on the 

_ day of........ August........ A.D. 19 


at least 
all the stockholders thereof, 
which said consent and the records of the proceedings 
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aforesaid, are now on file in my office as provided by 
law. 


In Testimony whereof, I have hereunto set my hand 
and official seal, at Dover this sixteenth 

— day of in t 

- thousand nine 


WILLIAM J. STOREY 
(OFFICIAL SEAL) Secretary of State 


CERTIFICATE 


OF 
DISSOLUTION 
OF 


STATE OF DELAWARE 
Office of Secretary of State 


I, John N. McDowell, Secretary of State of the State 
of Delaware, do hereby certify that the above and fore- 
going is a true and correct copy of Certificate of Dis- 
solution of “THE CHEMICAL FOUNDATION, INCOR- 
PORATED”, issued by this office on the sixteenth day of 
August, A.D. 1945, at 9 o’clock A.M. 


In Testimony Whereof, I have hereunto set my 
hand and official seal at Dover this thirteenth 
day of in the year of our 

Lord one thousand nine fifty-six. 


John N. McDowell 
Secretary of State 

M. D. Tomlinson 
Ass’t. Secretary of State 


Filed Jan. 6, 1959 Harry M. Hull, Clerk 
SECRETARY OF STATE 
DOVER, DELAWARE 
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Plaintiffs’ Exhibit No. 8 


ASSIGNMENT 


WHEREAS, The Alien Property Custodian of the 
_ United States, acting under authority of law, seized the 
_ following Trade-Marks of the United States, to wit: 


Trade-Mark Date of Description 
No. Registration Registrant of Goods 


40,140 April 21, 1908 The firm of Lens Instruments 
Carl Zeiss 
62,340 April 30, 1907 The firm of Measuring and 
Carl Zeiss Scientific Optical 
Apparatus, Appli- 
ances and Instru- 
ments. 
85,539 February 20, 1912 Carl Zeiss Certain Optical 
Goods. 


together with the good will and business appertenant 
thereto, and thereafter sold the same subject to the terms 
and conditions of the assignments evidencing such sale 
to The Chemical Foundation, Incorporated (hereinafter 
called The Foundation), a corporation of the State of 
Delaware; and 


_ WHEREAS, the Attorney General of the United States 
of America, Washington, D. C., (hereinafter called The 
Attorney General) is desirous of acquiring the entire in- 
terest of The Foundation in the foregoing; and 


_ WHEREAS, The Foundation has issued a certain Re- 
lease and License to the Government of the United States 
of America; 


NOW, THEREFORE, in consideration of the premises 
and the sum of One Dollar ($1.00), lawful money of the 
United States, to it in hand paid by the said The Attor- 
ney General, and other good and valuable considerations, 
the receipt of which is hereby acknowledged, the said 
The Foundation does hereby quitclaim, assign and trans- 
fer and set over unto the said The Attorney General, 
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subject to the aforementioned Release and License to the 
Government of the United States of America, all right, 
title and interest in and to the said Trade-Marks and 
the good will and business appurtenant thereto acquired 
by The Foundation by virtue of the above mentioned as- 
signments by the said Alien Property Custodian, which 
said Alien Property Custodian would have held and en- 
joyed had the above mentioned sale and assignments to 
The Foundation by the said Alien Property Custodian 
not been made. 


IN WITNESS WHEREOF, The Chemical Foundation, 
Incorporated, has caused these presents to be signed and 
its corporate seal to be hereunto affixed by its officers 
thereunto duly authorized this 20th day of October, 1950. 


THE CHEMICAL FOUNDATION, 
INCORPORATED 


By John J. Foley, Treasurer 


THE CHEMICAL FOUNDATION 
INCORPORATED 
Corporate Seal 
1919 
Delaware 


ATTEST: 
Edward J. Muhs 
Secretary. 





lil 

STATE OF NEW YORK ) 
) 

COUNTY OF NEW YORK ) 


) 
CITY OF NEW YORK ) 


| On this 20th day of October, 1950, before me personally 
appeared, John J. Foley, to me known, who, by me duly 
Sworn, did depose and say that he resides at 310 Shore 
Road, Douglaston, County of Queens, State of New York; 
that he is the Treasurer of The Chemical Foundation, In- 
-eorporated, the corporation described in and which ex- 
ecuted the foregoing assignment; that he knows the seal 
of said corporation; that the seal affixed to said assign- 
ment is such corporate seal; that it was so affixed by 
order of the Board of Directors of said corporation; and 
that he signed his name thereto by like order. 


/s/ Gertrude H. Brady 
Notary Public 


GERTRUDE H. BRADY 
Notary Public, State of New York 
No. 245118400 
Qualified in Kings County 
Certified with N.Y., Queens and Nassau 
County Clerks and Registers 
Term Expires March 30, 1952 


GERTRUDE H. BRADY 
Notary Public 
Kings County 


RECORDED 
U. S. Patent Office 
Nov. 15, 1950 
John A. Merzall 
Commissioner of Patents 
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Plaintiffs’ Exhibit No. 9 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 
State of New York, County of New York, ss.: 


I, ARCHIBALD R. WATSON, County Clerk and Clerk 
of the Supreme Court, New York County, do hereby cer- 
tify that I have compared the attached paper, consisting 
of 8 pages, with the original thereof filed in my office 
and that same is a correct transcript of the original and 
of the whole thereof. IN WITNESS WHEREOF I have 
hereunto set my hand and affixed my official seal. 


Archibald R. Watson 
County Clerk and Clerk of the Supreme Court, 
New York County. 


Not Valid Without 


Seal Upon Each Page 
The University of the State of New York 


STATE OF NEW YORK: 
: SS. 
COUNTY OF ALBANY 


Pursuant to the provisions of Section 11, Article 2 
of the Membership Corporations Law, consent is hereby 
given to the filing of the annexed certificate of incorpora- 
tion of “THE CHEMICAL FOUNDATION, INCORPO- 
RATED” as a membership corporation. 


This consent, however, shall in no way be construed 
as an approval by the Education Department, Board of 
Regents or Commissioner of Education of the purposes 
and objects of this corporation, nor shall it be construed 
as giving the officers or agents of this corporation the 
right to use the name of the University of the State of 





113 


New York, Education Department, Board of Regents or 
Commissioner of Education in its publications and ad- 
vertising matter, nor shall it be deemed to be a waiver 
of the approval of the Board of Regents for the conduct 
of a correspondence school by such corporation as pro- 
vided in Section 80 of the Edueation Law. 


IN WITNESS WHEREOF, I, George D. Stoddard, 
Commissioner of Education of the State of New 
York, for and on behalf of the State Education 
Department, do hereunto Set my hand and affix 
the seal of the State Education Department, at 
the City of Albany, this 16th day of April, 1945. 


George D. Stoddard 
Commissioner of Education 


CERTIFICATE OF IN CORPORATION 
O 


F 
THE CHEMICAL FOUNDATION, IN CORPORATED 


Pursuant to the Membership Corporations Law of the 
State of New York. 


We, the undersigned, desiring to form a membership 
corporation, pursuant to the Membership Corporations 
Law of the State of New York, do hereby make, subscribe, 
_ acknowledge and file this Certificate for that purpose as 
follows: 


1. The name of this Membership Corporation shall be 
THE CHEMICAL FOUNDATION, IN CORPORATED. 


2. The purposes of this Corporation, as successor of 
The Chemical Foundation, Incorporated, which was or- 
_ ganized on February 19, 1919 under the Laws of the State 
of Delaware, shall be 


(a) the instituting, promoting, fostering, encouraging 
and financing, by all legal means, of investigation 
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and research in chemistry and allied sciences and 
in the useful arts; the providing of or assisting in 
the providing of the means and machinery by which 
scientific discoveries, inventions and processes may 
be developed, applied and patented and the public 
hnd commercial uses thereof determined, and by 
which such utilization or disposition may be made 
of such discoveries, inventions, processes, patent 
rights or interests therein, as may tend to stimu- 
late and promote further investigation and research 
in chemistry and allied sciences and in the useful 
arts and provide the funds for such investigation 
‘and research; the advancement and diffusion of 
scientific knowledge and information derived from 
‘such investigation and research and the publica- 
tion of or assisting in the publication of scientific 
papers, journals, books and other literary works 
‘of a scientific nature; the promotion and advance- 
ment of scientific learning, education and knowl- 
‘edge; the cooperation with other scientific institu- 
tions; whether public or private, devoted in whole 
or in part to investigation, research, development, 
publication or education in chemistry and allied 
sciences and in the useful arts. 


(b) The acquiring by purchase, or by other lawful 


‘means, from The Chemical Foundation, Incorpo- 
rated, a Delaware Corporation, or from any other 
| person, firm or corporation, patents, and applica- 
“tions therefor, trademarks, choses in action and 


similar rights granted by the United States or any 
' other country or government, licenses and the like 


or any other interests therein, or any inventions 
which may seem to be capable of being used for 


or in connection with any of the objects and pur- 


' poses of this Corporation, and to hold any such 
property and rights so acquired, in a fiduciary ca- 


pacity for the American people, their interests and 
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industries to the exclusion or elimination of all 
alien interests hostile or detrimental to the Amer- 
ican people, their interests and industries and for 
the advancement of chemistry and allied sciences 
in the United States. 


In furtherance of the above objects and purposes 
of the Corporation and in order that funds may 
be made available for the advancement of chemistry 
and allied sciences in the United States, the Cor- 
poration may grant licenses to make and use, the 
inventions covered by any patent rights owned or 
controlled by it to the United States of America, 
upon a non-exclusive and royalty-free basis. It 
may also grant licenses to make, use and sell the 
inventions covered by any patent rights owned or 
controlled by it upon reasonable and equal terms 
and without advantage, as between licensees to the 
following: (1) Natural persons, citizens of the 
United States, (2) Copartnerships, all the members 
of which are citizens of the United States, and (3) 
Corporations organized under the laws of the 
United States, or of any state, territory or de- 
pendency of the United States, of which not less 
than three-fourths of the capital stock and the 
beneficial interest therein, is owned by stockholders 
who are citizens of the United States, except that 
where such corporations are so incorporated, the 
Board of Directors by unanimous vote, may waive 
the provision requiring that three-fourths of the 
capital stock and the beneficial interest therein be 
owned by citizens of the United States, provided 
such ownership is in persons who are citizens of 
a country friendly to the United States. 

The Board of Directors may refuse to issue any 
license or may revoke any license granted by the 
Corporation and may prescribe the terms and con- 
ditions of said licenses. Whenever possible such 
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licenses shall be issued on a non-exclusive basis. 
An excluive license may be issued by the Corpora- 
‘tion only on the unanimous consent of the Board 
of Directors based on stated reasons showing that 
“the invention so licensed is of such a nature that 
the interests of the American people will be best 
"served by such a license or that the benefits of such 
invention may be lost or seriously lessened if such 
license is not granted. 


The acquisition, by purchase or otherwise, of prop- 

erty of every nature, both within and without the 
State of New York, suitable, necessary, useful or 
' advisable in connection with any or all of its pur- 
— poses, and the management and disposal of the 

same in furtherance of its corporate purposes. 


The performance of each and every act necessary, 
useful, convenient or advisable for the accomplish- 
ment of the objects of this Corporation and in 
general, but in connection with the foregoing, the 
Corporation shall have and exercise all the powers 
eonferred by the Membership Corporations Law of 
the State of New York, it being expressly under- 
stood that the foregoing enumeration of specific 
powers shall not be held to limit or restrict in any 
manner such general powers. 


3. This Corporation is organized and shall be operated 
exclusively for the scientific, educational and literary pur- 
poses herein stated, and no part of its net earnings shall 
inure to the private benefit of any officer, director, trus- 
tee, member or other individual and no substantial part 
of its activities shall be devoted to carrying on of prop- 
aganda or otherwise attempting to influence legislation. 


4. The principal office and place or business of the Cor- 
poration is to be located in the City and County of New 
York. 
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0. The territory in which the operations of the Cor- 
poration are principally to be conducted is the State of 
New York but it shall have power to carry on its work 
and do business in any state, territory or dependency of 
the United States, or in the District of Columbia. 


6. The number of its directors shal] be not less than 
three nor more than seven. 


¢. The names and residences of the directors until 
the first annual meeting are: 


George J. Corbett 655 Park Avenue, New York 21, 
New York 


John J. Foley 330 Warwick Avenue, 
Douglaston, New York 


Edward J. Muhs 72 Bellmore Street, Floral 
Park, New York 


8. All of the subscribers of this Certificate are of full 
age, at least two-thirds of them are citizens of the United 
| States; at least one of them is a resident of the State 
of New York and of the persons named as directors, at 
_ least one is a citizen of the United States and a resident 
of the State of New York. 


IN WITNESS WHEREOF, we have made, subscribed, 
' acknowledged and filed this Certificate in duplicate orig- 
inals. 


Dated: 10th day of April, 1945 


Geo J. Corbett 
John J. Foley 
Edward J. Muhs 
Raymond J. Norton 
John A. Smith 
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STATE OF NEW YORK ) 
) 


COUNTY OF NEW YORK ) 


On this 10th day of April, 1945, before me personally 
came GEORGE J. CORBETT, JOHN J. FOLEY, ED- 
WARD J. MUHS, RAYMOND J. NORTON and JOHN 
A. SMITH, to me known to be the persons described in 
and who executed the foregoing instrument, and there- 
upon duly acknowledged to me that they severally ex- 
ecuted the same. 


Gertrude R. Horan 
Notary Public 


Pursuant to the Membership Corporations Law. Ap- 
proval is hereby given to the filing of the foregoing cer- 
tificate of incorporation of THE CHEMICAL FOUN- 
DATION, INCORPORATED. | 


Isidor Wasservogel 
Justice of the Supreme Court 
State of New York. 
1st Judicial District 
ISIDOR WASSERVOGEL 


Dated, New York, N.Y., April 11th, 1945. 
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State of New York ) 


DEPARTMENT OF STATE) °°" 


I Certify That I have compared the preceding copy with 
the original Certificate of Incorporation of 


THE CHEMICAL FOUNDATION, INCORPORATED, 
filed in this Department on the 20th day of April, 1945, 
and that such copy is a correct transcript therefrom and 
of the whole of such original. 


Witness my hand and the official seal of the De- 
partment of State at the City of Albany, this 
twentieth day of April, one thousand nine hun- 
dred and forty-five. 


Frank 8. Sharp 
Deputy Secretary of State. 


CERTIFICATION 
OF 
THE CHEMICAL FOUNDATION, INCORPORATED 
Pursuant to the Membership 
Corporations Law 
State of New York 


DEPARTMENT OF STATE 
Filed Apr. 20, 1945 


Filing fee $ 
Thomas J. Currius, Secretary of State 
By B. Hogan, Asst. Cashier 


GARVAN & CORBETT, Attorneys 
40 Wall Street 
New York 5, N.Y. 
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Plaintiffs’ Exhibit No. 13 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


Vesting Order 1243 


Re: Rights and interests of certain German nationals 
in Trade-marks of Carl Zeiss, Inc. 


Under the authority of the Trading with the Enemy 
Aet, as amended, (50 U.S.C. App. and Sup. 1-40); Pub- 
lic Law 181, 82nd Congress, 65 Stat. 451; Executive Or- 
der 9193, as amended by Executive Order 9567 (3 CFR, 
1943: Cum. Supp.; 3 CFR, 1949 Supp.) and Executive 
Order 9788 (3 CFR, 1946 Supp.) and Executive Order 
9989 (3 CFR, 1948 Supp.) and pursuant to law, after 
investigation, it is hereby found: 


1. That Carl Zeiss, Jena, is a corporation, partnership, 
association, or other business organization which on 
‘or since December 7, 1941 and prior to January 1, 
1947, was organized under the laws of and had its 
‘principal place of business in Jena, Germany, and 
is and prior to January 1, 1947 was, a national 
of a designated enemy country (Germany) ; 


That Zeiss Ikon A.G. is a corporation, partnership, 
association, or other business organization which on 
or since December 7, 1941 and prior to January 1, 
1947, was organized under the laws of Germany 

and had its principal place of business in Dresden, 
Germany, and is and prior to January 1, 1947 was, 

‘a national of a designated enemy country (Ger- 
many) ; 


_ That the property described as follows: 


All right, title and interest, if any, of whatsoever 
kind or nature, including without limitation any 
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reversionary interest, under the statutory or com- 
mon law of the United States and of the several 
States thereof, of Carl Zeiss, Jena, and/or Zeiss 
Ikon A.G., or the successors or assigns of either of 
them, in and to any and all goodwill of the business 
in the United States of Carl Zeiss, Inc., a corpora- 
tion organized under the laws of New York, and 
in and to any and all registered or unregistered 
trade-marks and trade-names appurtenant to such 
business or heretofore transferred or assigned to, or 
now owned ‘by the Attorney General of the United 
States, and in and to every license, agreement, privi- 
lege, power and right of whatsoever kind or nature 
arising under or with respect thereto, together with 
accruals to the foregoing, is property which is, and 
prior to January 1, 1947, was within the United States, 
owned or controlled by, payable or deliverable to, 
held on behalf of or on account of, or owing to, or 


Which is evidence of ownership or control by Carl 
Zeiss, Jena, and/or Zeiss Ikon A.G., the aforesaid 
nationals of a designated enemy country (Germany) ; 


. And it is hereby determined: 


That the national interest requires that said Carl 
Zeiss, Jena and Zeiss Ikon A.G. be treated as busi- 
ness organizations which are, and prior to January 
1, 1947 were, nationals of a designated enemy coun- 
try, Germany. 


All determinations and all action required by law, in- 
eluding appropriate consultation and certification, having 
‘been made and taken, and it being deemed necessary in 
the national interest. 


THERE IS HEREBY VESTED in the Attorney Gen- 
eral of the United States the property described above, 
to be held, used, administrated, liquidated, sold or other- 
wise dealt with in the interest of and for the benefit of 
the United States. 
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The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in 
section 10 of Executive Order 9193, as amended. 


Executed at Washington, D. C. on April 8, 1953. 
For the Attorney General: 


(Signed) Paul V. Myron 
Paul V. Myron 
Deputy Director 
(Official seal) Office of Alien Property 


Plaintiffs’ Exhibit No. 14 
Jun 22, 1955 


Steelmasters, Inc. 
1225 Broadway 
New York, New York 


Gentlemen: 


Please be advised that in the future all requests for 
authorizations to permit the importation of goods marked 
with the trademark ZEISS, CONTAX, SONNAR and/or 
IKOFLEX, shall be addressed to the Office of Alien 
Property, Department of Justice, Washington 25, D. C. 


Authorizations for the commercial importation of goods 
marked with any of these trademarks will in the future 
be granted only with respect to products which are man- 
ufactured in the Federal Republic of Germany by Carl 
Zeiss Stiftung, Oberkochen, Wuerttemberg, Germany, or 
by any of its subsidiaries, including Zeiss Ikon, A.G., 
Stuttgart, Germany, and for which Carl Zeiss, Inc., 485 
Fifth Avenue, New York, N. Y., does not accept orders. 


During the next sixty days, the Office of Alien Prop- 
erty may authorize the importation of goods so marked 
in addition to those specified above, provided 
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(a) the importer of such goods had been advised prior 
to the date of this letter by Carl Zeiss, Inec., or 
by the Office of Alien Property, that the importa- 
tion of such goods would be authorized; and 


(b) the importer had ordered such goods from the 
foreign manufacturer or distributor thereof prior 
to the date of this letter. 


All requests for authorizations to import goods bear- 
ing the trademark ZEISS must be in writing with a 
duplicate copy enclosed, and should be accompanied by 
two copies of a detailed, verified statement of the facts 
_ which constitute the prerequisites outlined above to the 
issuance of the requested authorizations. If the goods 
_ were shipped prior to the time a request for such av- 
_ thorization is made, the request should set forth the 
Customs entry number, the date of entry, the number 
_ of cases or packages constituting the shipment, and a 


_ description of the contents of such cases and packages. 


Sincerely yours, 


Dallas E. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 
By Sidney Gross, Chief 

Legal & Legislative Section 
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Plaintiffs’ Exhibit No. 15 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 


THE 
CHEMICAL FOUNDATION 
INCORPORATED 
40 Wall Street 
New York 5, N.Y. 


August 6, 1952. 


Mr. Paul Levande 

Levande, Scholder & Sherman 
60 East, 42nd Street 

New York 17, N.Y. 


Re—Trade-Mark No. 85,539 ZEISS 


Gentlemen: 


Referring to your letter of May 2nd, the Trade-mark 
ZEISS, No. 85,539 was transferred to The Chemical 
Foundation, Inc., by assignment dated November 5, 1921. 
It was renewed to The Chemical Foundation for twenty 
years from February 20, 1932. By instrument dated 
October 20, 1950 this Trade-Mark was assigned to the 
Attorney General of the United States. During the pe- 
riod that the Foundation possessed title to this Trade- 
Mark, the Foundation granted no license thereunder ex- 
cept its inclusion in the general release and license to 
the United States Government dated November 17, 1921. 


Very truly yours, 


THE CHEMICAL FOUNDATION, 
INCORPORATED 


Edward J. Muhs, Secretary 
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Plaintiffs’ Exhibit No. 15 
Filed Jan. 6, 1949 Harry M. Hull, Clerk 


THE 
CHEMICAL FOUNDATION 
INCORPORATED 
40 Wall Street 
New York 5, N.Y. 


August 12, 1952. 


Levande, Scholder & Sherman 
60 East 42nd Street 
New York 17, N.Y. 


Re: Trade-Mark No. 85,539, ZEISS 


Gentlemen: 


_ Replying to your letter of August 7th, aside from any 
possible use made by the United States Government un- 
der its License from us, we know of no use made of 
this trade-mark while it was in our possession. 


Very truly yours, 


THE CHEMICAL FOUNDATION, 
INCORPORATED 


Edward J. Muhs, Secretary 
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Plaintiffs’ Exhibit No. 17 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 


CARL ZEISS, Inc. 
485 Fifth Avenue 
New York 


We have frequently been asked to explain the present 
setup of the various organizations bearing the name of 
ZEISS. 


CARL ZEISS, JENA, founded in 1846 and with the 
Jena’ Glassworks is part of the Carl Zeiss Foundation. 
Toward the end of the war (spring 1945) the American 
Army first occupied the town of Jena. After about two 
months it withdrew to let the Russians come in, and thus 
the town of Jena is now located in the Russian Zone of 
occupation. The Carl Zeiss factory was dismantled in 


1946, but was subsequently built up again, and manufac- 
tures optical instruments i. e. photographic lenses, prism 
binoculars, microscopes, optical measuring and testing in- 
struments, surveying instruments, ophthalmological in- 


struments, spectacle lenses ete. of highest quality. 


ZEISS OPTON. When withdrawing from Jena, the 
American forces took with them from the Jena works to 
the American Zone of occupation in southern Germany 
a trainload of equipment and a large force of managers, 
mechanical engineers and technicians. In the town of 
Oberkochen near Heidenheim the Jena men found large 
modern factory buildings where they started manufac- 
turing under the name of Zeiss Opton. Many skilled 
workmen and precision mechanics who had fled from Jena, 
in the Russian Zone, swelled the force of trained men 
and now this factory employs more than 1,500 people. 
Zeiss Opton is economically independent of but works 
in harmony with Carl Zeiss, Jena. They produce in the 
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best Zeiss tradition photographic lenses, spectacle lenses, 
and a great variety of optical instrument of supreme 
quality. 


ZEISS IKON. This corporation, a merger of the old 
famous firms of Ica, Goerz, Ernemann and Contessa had 
factories at Dresden, Stuttgart and Berlin where they 
made cameras, film, movie projectors and lantern slide 
projectors ete. When the Dresden factory in the Russian 
Zone was dismantled by the Russians, the legal seat of 
the Zeiss Ikon company was transferred by majority vote 
of the stockholders to Stuttgart in the American Zone. 
Here a force of about 1,600 are building the Nettar, 
Ikonta and Super Ikonta and the Contax cameras, while 
_ the Ikoflex models are being produced in the Berlin fac- 
tory of Zeiss Ikon in the American Sector of Berlin. 


In the building of the dismantled Dresden factory 
in the Russian Zone some manufacturing was re- 
sumed on a small scale by “Mechanik Association 
of Industries owned by the People.” The camera 
which is now made in the Russian Zone and marketed 
under the name Contax-S is NOT a Zeiss Ikon prod- 
uct. 


Zeiss Ikon, Stuttgart in the American Zone produce 
the “CONTAX II A”, which is the 1950 edition of the 
famous Contax II model but with many improvements. 


CARL ZEISS, INC., New York. 


January 3rd 1950. 
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Plaintiffs’ Exhibit No. 18 


Filed Jan. 6, 1959 Harry M. Hull, Clerk 


CARL ZEISS, INC. 
485 Fifth Avenue 
At 41st Street - Opposite Public Library 
New York 


In reply refer to: AGF/ho 
April 13, 1954 


Eastman Kodak Stores, Inc. 
1055 Wayne 
Detroit 26, Mich. 


Attn: Mr. Jack L. Packer. 


Re.: Tessar lens f. 4.5/300 mm, on 
Repair Order #2806 


Dear Sir: 


Thank you for your letter of April 7, 1954, advising 
that Mr. Page has given his o.k. to proceed with the work 
as outlined in our letter of April 2, 1954. Therefore, we 
were just about to start and unscrewed the lens cell 
from the shutter, when we noticed that the back cell is 
not only decemented but there is also a little chip on 
the edge of the back cell. If we would endeavor to re- 
move the glass cell the chip surely will fall out. We are 
quite certain that only a new back element would make this 
Tessar again a perfect lens. We cannot furnish a new back 
element. This lens is one made by Carl Zeiss, Jena, 
located in the Russian zone of Germany and we do not 
deal with this factory. The agent for Carl Zeiss, Jena, 
:; Ercona Corporation, 527 Fifth Ave., New York City. 
If the lens is turned over to them we believe Ercona will 
send it to Jena for replacement of the back element. If 
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the back element of this lens can be replaced by the fac- 
tory at Jena is not certain. It depends whether the glass 
of the original melt of which this lens was made is still 
available. Sometimes it is, sometimes it is not. We 
suggest that you ask Ercona whether it would be pos- 
sible to replace the back element of Tessar 4.5 300 mm 
Nr. 2607896. Ercona will then write to Jena asking that 
question. If the answer is in the affirmative the lens 
could be sent to Ercona. In the meantime shall we hold 
the lens here or return it to you? 


Yours very truly 


CARL ZEISS, INC. 
Gluck 
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Plaintiffs’ Exhibit No. 19 
"Filed Jan. 6, 1959 Harry M. Hull, Clerk 
CARL ZEISS, INC. 
485 Fifth Avenue 


At 41st Street - Opposite Public Library 
New York 


In reply refer to: WK/b 


| April 25th, 1956 
Connery’s Gun Shop 
Barrow, Alaska 
3 Attn: J. F. Connery 
Gentlemen: 


We just received your letter of April 19th concerning 
your Carl Zeiss, Jena Zielkleim riflescope 381443 which 
needs repair and a new front lens. 


Much to our regret we have to inform you that we no 
longer represent Carl Zeiss, Jena whose factory is now 
in the Russian zone. We have no repair parts for your 
instrument and suggest that you inquire at the Ercona 
Corp., 551 Fifth Avenue, New York, N. Y. They may 
be able to repair your scope and at the same time supply 
a new front lens. 


Regretting our inability to be of service to you, we are 


Yours very truly, 


CARL ZEISS, INC. 
W. G. Kramer 





Barrow, Alaska 
May 8th, 1956 


Ercona Corp. 
N.Y.C., NY. 


_ Gentlemen: In reference to the above, I have a scope in 
very sad condition, but it goes with a real super twin trig- 
ger Mauser Commercial Model in a 30-06. I would like 
_ to send it to you and get an estimate as to the cost of re- 
_ pairing same. It needs screws, a new lens, and also a 
new Guage for adjusting it. Please advise if you can 
undertake this little job of work. Many Thanks, Stamp 
inclosed. 


Sincerely yours, 


John F. Connery 
from (Barrow the “Top of the World”’) 
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Plaintiffs’ Exhibit No. 20 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 


CARL ZEISS, INC. 
485 Fifth Avenue 
At 41st Street - Opposite Public Library 
New York 


Jun 4, 1956, Ree’d. 
June 1, 1956 
In reply refer to: KAB/P 


Popular Photography 
366 Madison Avenue 
New York 17, N. Y. 


Gentlemen: 


May we call your attention to the fact that advertise- 
ments have appeared offering photographic lenses under 
the name “C. Z. Jena” even though such lenses are made 
in Japan. Jena, as you know, is a city in Hast Germany 
which has become known all over the world for its pro- 
duction of fine optical goods, including photographic 
lenses. “C.Z.” stands for “Carl Zeiss”, the optical fac- 
tory at Jena, East Germany, formerly known under the 
name “Carl Zeiss, Jena’’ and now called Carl Zeiss VEB. 
Any body who reads “C.%. Jena’? may associate this ex- 
pression with products manufactured in the city of Jena, 
Bast Germany. 


‘Actually, the lenses imported by Herbert Robbins, 37 
West 47th St., New York, and sold to dealers in this 
country are MADE IN JAPAN. 


It is a fraud on the public to sell Japanese lenses un- 
der the disguise described above. One may remember 
that the Japanese named a suburb “USA”, and named 
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other places “Solingen” and “Sweden” in order to de- 
ceive the public about the origin of the respective mer- 
chandise. 


We hope that you will not publish advertisements of- 
fering “C.Z. Jena’’ lenses which have actually been made 
in Japan. 


Very truly yours, 


CARL ZEISS, INC. 
K. A. Bauer 
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Plaintiffs’ Exhibit No. 24-4 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 


SHERMAN FAIRCHILD & ASSOCIATES, Inc. 
! 580 Midland Avenue - Yonkers, N. Y. 
Greenleaf 6-0201 


Ercona Corporation 
551 Fifth Avenue 
New York, N. Y. 


Att: Mr. Charles H. Frank 


Re: Our P.O. 5204 
balance of item 2—1 Zeiss Tessar 250 mm 
£/3 lens 


Gentlemen : 


This lens is urgently needed to complete Air Force con- 
tract AF08(603)-3507 for Eglin Air Force Base. The 
contract is presently the subject of an extension of time 
to complete. To meet present delayed schedule this lens 
should be in our hands not later than October 11. 


May we repeat the urgent need for this lens and ask 
you to use all dispatch in transportation (by air) and 
customs entry that you possibly can. 


Very truly yours, 


SHERMAN FAIRCHILD & ASSOCIATES, INC. 


/s/ lawrence J. Centrello 
Lawrence J. Centrello 
Asst. to the General Manager 
10/1/57 
md 


lens rec’d. T/M examination 1/23/58 
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Plaintiffs’ Exhibit No. 24-B 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 


SHERMAN FAIRCHILD & ASSOCIATES, Inc. 
980 Midland Avenue - Yonkers, N. Y. 
Greenleaf 6-0201 


Ercona Corporation 
dol Fifth Avenue 
New York, N. Y. 


Att: Mr. Charles Frank 
Re: P.O. 5204 
Gentlemen: 


This is to confirm the telephone conversation of 11/27/ 
o7 cancelling the above purchase order calling for one 
Zeiss Tsar 250 mm f/3 lens. 


Very truly yours, 


SHERMAN FAIRCHILD & ASSOCIATES, INC. 
/s/ John K. Hawes 


John K. Hawes 
Purchasing Agent 


11/29/57 
md 
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LOCKHEED AIRCRAFT CORPORATION DATL LACK PIE MANE OMEN PM, 
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(ee American Geographical Society 


WSE/ BROADWAY ar 156™ sreeET, NEW YORK 32, ®. ¥. 








AdrI2Z0BPACE 46-8100 





March 1h, 1957 


Ercona Corp. 
591 Fifth Ave. 
New York 17, N.Y. 


Attention: Mr. H. Berman 
Dear Sirs: 


. With reference to your letter of (March 1, in the attention 
of Mr. 0. M. Miller, giving a quotation on the Carl Zeiss: Jena 
.. Stereocomparator 1818, in special transport case, to be de~. 
live to the American Geographical Society in New York City, 
we-hereby accept your quotation for $7850.00. This includes 
insurance, brokerage fees, and U. S. Customs duty’. 


Please consider this letter as a firm order for the above, 
We understand that by placing the order now, there will be a 
‘possibility of getting delivery before the date mentioned in 
your letter. This would be highly desirable, 


Sincerely yours, 
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¥P (Negotiated Fised Price Contract) P2/1g | (19-604)57-4758 ener 


aie sem jun 4307 [= "pn. 656883 







PAYMENT WILL. BE MADE BY 
Finance Officer 

Le G. Hanscom Field Le G. Hanscom Field 
Bedford, Massachusetts Bedford, Massachusetts 


YOUR PROPOSAL ON THE ABOVE NUMBERED REQUEST FOR PROPOGALS 16 MEREBY ACCEPTED AS TO THE ITEMS ENUMERATED 
DOITIONS OR CHANGES ARE SET FORTH IN FULL BELOW. 
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Carl Zeiss Jena Sterecaicroscope "SH XX", 
formerly called CITOPLAS? $30 11 21 


Oculars 6.3x #$30 31 60 

" 25x $30 32 61' 
Eyecups II #30 86 36 
Lamp with fitting and cable #30 1 10 
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Handrest for both hands #30 50 50 
Rollfront cabinet $30 90 16 
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FORM AL 48 0-08 


NucLeaR ENERGY Propucts DIVISION 
—acft 


meeareaates 


PURCHASE ORDER 
_ 


ERCONA CORPORATION 
552 PIFTH AVENUE 
MEN YORK 17, MEW YORK . 


—_ 


7.0. B 


_¥EW YORK, NEW YORK : 


‘sh Via 7 nme OF PAYMal 


__ ACME FAST PREIGET Pee Wer THIRTY 


ereech168 af (29-1) =1352 1631-02 


rem ¢| Quantity DESCRIPTION 


fy af EA. | SEDTCATING MICROMETER, © e-1 INCH S@AIR DIVISION 
I 1, in CASB $20=-20-20 


: | CONFIRMING ORDER - DO NOT DUPLICATE, 

armas DO-E-2 . 

| DELIVERY, SCHEDUIZ: COMPIETS 7-20-57. 

Dem aera neo Om 


| 
! 


DELIVER 70: _OBRIS 


OTHARA hf/LBN 


ee ES ES SF - 
OUR PURCHASE ORDER NUMBER. ITEM NUMPMERG, AND CATALOG NUMBER WHEN INOICATFD AROVE. MUST BE SHOWN ON ALL INVOICES, 
PACKAGES, A/L, STATEMENTS. GHIPFING NOTICES. TAGE. ETC. SEND COMPLETE PACKING LIGT WITH EACH SHIPMENT. IMPORTANT: FURNION 
IW COMER OF ALL SHOPPING NOTICES TO DFSTINATION, 


— 2 ee ee eee ees 


Tee OROER WITH CONDITIONS PRINTED ON INP RACK AND/OR NUCLEAR Enercy Preopucrs Division 
ATTACHED WERETO 18 NOT FINDING UNTO YOUR BIGNED : 
ACCT PIANC i RECTIVED AV U4. ACCIPTANCT SHOULD 1 ACF INDUSTRIES. INCORPORATED 
PEFCUTFIY ON ATTACHED ACKNOWL TOGMENT COPY WHICH Mit GENERAL, OFTICES 30 CHURCH STREET, NEW YORE 6. &. Y.. 

fe RETURNED IMMPMIATOLS TO PURCHAGING OFPARTMENT , 


VENDOR 





145 


PURCHASE © not 
SERVICES. (30-638) 37 -22083 aie ee 


OATC Cr OneER | RLQUIBITION NUMEGA On OTMLR FURGHAN AUlHORTY- 
28 June 57 ST-MATSUM~%11° 
Contiras* ing Drtiz:er DATE(S) OF OtLiveAY To15 
USAF Atlantic Log!stic: densinal Within 1 wou alto: peeeipt of order: 
Brooklyn 59, New York 
TO: (Contractor and address) 
Ercona “corporaticn 
551 = Stk Ave. 
New York. N.W 
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Cenfiela| 331-32 hecsfamaey| 500.00 


TO CONDITIONS AND SPECIFICATIONS AS LISTED ON BOTH SmDESs, 
elving the carvect Purchase Order end description. 


forwarded in emerdence with lel chipping inctructions shown above; Pftorenss be trolght retes and/, tein SartERe 
in routing trom theca Cromretione RT ne Seat naanectiane oh Sol ~ At 
or 


STaTe COMPLETION OF ORDER AND MONTROE ORDER NUMBER MUST BE INCLUDED WITH EACH SHIPMENT, 


TO atTuRN. 


S cxrense, AUD FOR ON PURCHASE ORDER) MUST BE INCLUDED WITH EACH SHIPMENT O8 SHIPMENT [5 SUBJECT 


of ecrount os veer os pestible efter the fret of the menth. ns 
booed 0 will be ln tote 
het bit Soe hentew seve, (3) dure from date of thiement; otareten, we 
Original Bill of Leding, or (2)/ Rapress 
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Mesta Machine Company  "™=™=°mm 


HOMESTEAD, PA. 
Pur. Order No. OR PLDC Date Fede 12, 1957 


Shop Order No. 2654598 Ship To: Mesta Machine Company 
ona Corpes Wow Castle, Pae 


Ero 
Fifth Avee 
as York 17, BeYe (JwB) IMA 
. Viex- Cheapest Way 


PuEsse YRnrsx THC YOLLIWING MATERIAL OR SERVICES AS DESCRIBED, SUBJECT TO INSTRUCTIONS GIVES DESDE 


y Xe Zeiss Optical Universal bevel protrators complete with 
6 and a2" Dlades and cases 


Approx. price Ledede 
/7- S tL? New York, Bele - °° 
M6-23-Sf7 
Lye suse? 
gnip as seon as possible in one lote pe-lb-S? 


BhSk-o . 


“7 ae Fé 


Cort" an 


7 "4 S. faX EXEMPT: TNS ORDER COVERED RY PENNA 
” eure. SaaS anf o-g. Lp poeta. SALLS A DV. TAS PSN et 
fete Bi w Wei UI tee 


tec ee, 2 oma 
rs oc : wie Pnes, ‘ YOs 0 0'Us conte LUN 


ihe vue Ah. KF 


Domestia 
Sections 


t 


i 
i 


3 
rite 
i 


i 


Ele 6 ber, par " 
i 


lor ceeatnst thie coder ant whisk wo camnet wee to aivantape will be 


SES ETE 
soa 

Ly yA 
Fag a 


RRR 


BEST COP 
from the orig 
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COLUMBIA UNIVERSITY Y 62756 


PURCHASING DEPARTMENT 
GOVERNMENT CONTRACT DIVISION 
NEW YORK 27. N. Y. 


INVOICE IN QUADRUPLICATE TO: PUT THIS OROER NUMBER ON 
COLUMBIA UNIVERSITY 
OFFICE OF THE CONTROLLER 
mt CONTRACT Oiwition 
“Box 6. Low LIBRARY 
NEW YORK 27. N.Y. 


T" Ercona Camera Corp., 
TO ~§55 Fifth Avenue, 
New York % New York 





Oculars 6,3 x Cat.#30-31-60 
" 25K " 30s31-61 i 73. 00/pri 
" Lamp fittings * 30-41-10 67.00 
@ateexOsram bulbs, 2612 75 ZNS4 | 5.08 ° 3036 


Transformers 110V/6V 16,00 = $0,00 
6L94927/ teense 
SA} -L7 


goverment covtret 389 (C) and ta subject 
oararcalcinappsaph rapa rapandanah partenariat 


‘Tho caller hereby ogress to ond shall bo bound by the torms and ecaditions printed on the back herval. Seance reenter 


Pa bas ———- 


Y AVAILABLE 


inal bound volume 





TO" Become, Corp 
jon Teet 17, B.%o 


‘Duuvenri MATERA MET OF OF eet Te at CORD eck 


: 


Vf. Aelene, OMfer., 2 Mh per fhe Dt ame 
Pepe | Heavner 931-32 


r i} 

ras ORDER 1S SUBJECT TO THE TERMS AND CONDITIONS PRINTED ON THE REVERSE SIDE HEREOF: 
Sand wtvice of vSipmant wenn an material tervardnd, ging res Cena Semumege ell " el muleriol, car number end inuiah ond touting. Mgrs. net wrereny 
withest proper reine will be weit the gaured miermaren « recerved ond all demurrage will be charged te yaur eccovnl, 
Sit opr roan a en emergent eccrsane th vt ping mcm ed by we Weis opines, ose 
cikaanee in freight rots ond entre cow of cartage will be chorged 1 yew occovnl. : 
Rn eee dansaven, wonspertoiaen charges should be prepaid, or in cave material a forwarded Wvwight er expters chorges “collect”, th coment af wale ete grs eur 
be deducted trom tills when rendered. . or > waa ote es 


. dep tam dete of digment, ctherwine w7 will ynnane Hout the dicuent 9 ta be sine 
company will be honored. - 
Srding in ove ord. 
on ry) Original ull of Lading. 0 (7) taprens “Shippers Cotter Reccipy™ ar (2) la cana wf Frypund Ceprens Seraceete OY 
sterner end date of shipment, ond (4) State of compltion of outer, 


shipment. : 
Rape hie ar which Geyer lo pa charg ment oot be mee et 0 wien SCINTILLA DIVISION 
mre area 100 tee. or tess + $90.60 Over 100 the. + 508 per fe Banmx Aviation Corrozanion 
acorerion ASG Seat Sismaagage ore ome non me aia 
he wpe ~ ' 
Co AER agquad by Guyer’ Furchening Agent ; ~aviananatiounanmdianeiel puedwaSued avant 
fhe$ ORDER MUST NOT BE MLLED AT PRICES MONEE THAN LAST QUOTED i 


ACENOWLEDGE RECEIPT OF THES ORDER AT ONCE _ - me ecRTAni PACHA’ AC 


oven No. 233326 a 
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t'btuam” -« QUALITY CONTROL COMPANY PURCHASE onDER 
plicate 1566 N. Western Avenvo 
LOS ANGELES 27, CALIFORNIA Ne 3766 
HOllywood 9-5385 


A. ust oppecr on ail detivery 


Popers,. packoges, invoices 
Octe = April 1° » lf? ond Communications. , 


Sip 7 
To: 


Ercona Corporation Litton Industries 
551 Fifth Street 336 North Foothill Road 
New York 17, ‘New York Beverly Hills, Csli fornia 


Label Shipment 
Packing Slip: 


Basic Equipment Group 2 Carl Zeiss Large Tool- 
maker's Microscope including 
YAlluninator for protractorsw” 
transformer & casc 


#205102 Double imaze Ocular 
#205176 , 4, dasainvernal Measuring Device with 
ie Py tor & transformer _ 
39 


#205167 Incident light illuminctor with 
trensformer #058526 


Camera Attachment for Zeiss Microscope 
Slide Holder for camera “attachment 
, Knife Edge Measuring Device 
Spare wtulb 67., 35A U 
@ 


doys for iv onder to be voli. 


; re [}Acinowledgment Slip below need not be retumed unless Seller requests changes, 


.° ACKNOWLEDGMENT . Return’ to; Se 
oj CONTROL CO. 


ye QUALITY- 
: 7 1566 N. Western Avenue 
[,] Seller accepts onder os written. ye 7 

° SIGNED ANGELES 27, CALIF. 
[[] Seller accepts order with changes noted on. 


"ta moa ro, NO 3766. 


YY AVAILABLE 
inal bound volume 
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BAUSCH & LOMB OPTICAL CO. 


Letadlished 1853 


ROCHESTER, NEW YORE 


PURCHASE 
ORDER 


1-22-57 RFW/MaL 


DATE 


4 


- 
' £FCONA CORP 
INVOICES AND STATEMENTS RENoERtD 


527 FIFTH AVE ssinustae ERED 
NEW \CRK 17 NEW YORK neneuar. PAUL ST. 4 


1 PLANE PARALLET VESSEL FOR PULFRICH REFRACTO- 
METER 


APPROX $ 50.00 


CONFIRMATION OF TELEPHONE ORDER TO MR BEHRMANN 
WN 1-21-57 


SHIP TO; MARTIN ST 


MAIL SHIPPING NOTICE TO PURCHASING DE 


BAUSCH OS OPTICAL CoO. 





vovmccem: =f CUGHZ 
Toliphene Rigen? 6-9000 
T HE ROCKEFELLER INsTITUTE For MEDICAL RESEARCH _ 
Se ale 
M ‘DA 
SF -— 26 Lere 
= s #/ Ld, 


FLD Yt. ELBE. XX + Jo-u/- Lf, 
Z) PUM LAA 
wr Gi) 


SPO Meet 


greg tey/ 


- 


lw, - tev sg r-eera”® 


=< rf» 
THE ROCKEFELLER INSTITUTE FOR MEDICAL RESEARCH 
SUPERINTENDE 


The Rockefeller Institute for cal Research Is 0 * 

public” Institution, ee pay holfy by mera ond 
neither organi it, and is therefor on- 

smps trom New York ty Soles ‘Toxlos amended Dece ember 


th 


ry AVAILABLE 
jinal bound volume 
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THE ROOSEVELT HOSPITAL 
DEPARTMENT OF PURCHASE PURCHASE ORDER 
428 W. S9TH STREET 
NEW YORK 19, N. Y. No. 83210 


THIS NUMBER MUST APPEAR OF8 
JUoeon 2-1700 ALL PACKAGES AND INVOICES 


Tere v.08. ALL OCLIVERY CHARGES 


aa 12/6/57 Net Hospital walaciewaPale: 


TO T “al ALL SHIPMENTS TO: 
ERCONA) CORPORATION RECEIVING DEPARTMENT 
551 Fifth Avenue 445 WEST 581TH STREET 


New York 17, N. Ye NEW YORK 19. N. Y. 


NO DELIVERIES ACCEPTED AFTER 3 ¥.6. WEEK oavs 4 
iq UNLESS OTHERWISE ORDERED -- CLOSED SATURDAYS 


ieee CTT TY DAY OF SHIPMENT TO CONTROLLERS OFFICE ems 


ALL MATERIALS MUST BE IN ACCOROANCE WITH OUR SPECIFICATIONS AND SUBJECT TO OUR INSPECTION AND ACCEPTANCE 


ouanriry | Price AMOUNT 


SPECIFICATIONS 
—— i ———————— eee ——— ee ee 


Carl Zeiss Jena “Lg0h" Microscope stand, 30 12 06 54.00 
Quadruple Nosepiece, 30 52 05 29.00 
Binocular Tube "Ni tukni-L", 30 50 00 52.00 
Candenser 1.2 nea, 30 43 00 27.00 
Achromat 3X, 30.20 02 11.00 
Achromat 8/0.20, 30 20 05 18.00 
Achromat 40/0.65, 30 20 08 34.00 
Achromat 90/1.25 w/iris, 30 20 15 63.00 
Orthoscoping Compensating eyepieces K 10X, 30 33 03] 55.00 
Roll Front Cabinet, 30 90 11 37-50 


Less trade-in allowance for 1 used microscope 170.00 


CONFIRMATION ORDER,BEC'D. O Inv. $10461 rec'd 


CONDITIONS . 

. The vight is veserved to cancel this order if delivery is wot made az specifed or for any reason beyoud caw control. 
This order shall not be altered by verbal agreement or underiiandiag. , 
No charges will be allowed fur crating, boxing, burlaping or contamers of any hind unless specified om shis 
4A pecking slip giving full descripuon of article must be in cach package. 


Ne evndor it to accept a telephone or verbal order mest ond. ber is irene. i i 
; . seat pe tt err walest an onder mumber it given. Materials ecei 


‘Acceptance of this order inclades all terms, specifcations, delivery and conditivas stated bereia. * 
% No price change will be bonveed wales we are nutified before onder it shipprd. 


MENBER OF HOSPITAL BUREAU OF ETANDARDS AND QUPPLIES & E AND I COOPERATIVE SERVICE 
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iste ‘Anos ine Cae 


& Oivleien of INTERNATIONAL TELEPHONE AND TELEORAPH CORPORATION P U R Cc H AS E OR DER 


~) r4 
CLIFTON CG; NEW JERSEY i DATE: 6/28/56 No. AT.32472 
C25 


p+ - Sederal Telephone and Radio (ompany Ruane it aah tata etd etek aan sone ee 


° PLEASE FURNIBGH THIS COMPANY, WITM THE TP i+. 
EO! SPECIFIED BtLow. eUBVJECT CONDITIONS Yt 
| PURCHASE ON FACE AND nEVERSE MEACOF. 


Grenge peenmation RCT: Se T ROL —Teuvea 7 porte eon | Eee te ae 
aera eT CLIFTON, N. J, 


100 KINGSLAND ROAD, ECG. BDOCR og 
CUIFTON, N. J. 


107-120 EIGHTH ce 
PASSAIC, N. 


00 PASSAIC AVE., SLOG... . 
EAST NEWARK, N, J 


on 3 A ei C] SCE SELOW 
W YORK 17. N.Y. 


7enus 


Srmanwne STATES MERE. VOU TRUCK *" OUR PLANT . ut. NET=30 
REQUIRED DELIVERY IN OUR PLANT: Ss ! PROMISED DELIVERY 
| NOT LATER THAN: 


|_10/1/56 
TO oath! 7 . Us els = Tow bares ace | Tee jm} + 
DESCRIPTION j ence 
CARL ee INTERFERENCE TIP ICK a7 CLUDING 
S 


(A) THERMOMETER WITH CERTIFICATE 1 24 DEGRE 
CIN 0.02 DEGREES FOR MEASURI Dns tROHe RS 


Ditto. FOR WEAS SURING GAUGE BLOCK TEMPE | 
MPERATUR 
RA ene IN CONTAINER : ap 


LANE FoR IN CERFERENCE IN WHITE LIGHT ist 45.00 
LAMP FOR AUTO COLLIMATION 3 rth 
HAND LAMP WITH SERIES RESISTANCE & BULB 


READING GLASS 

SLIDE RULE FOR HELIUM LIGHT WAVES 

SLIDE RULE FOR KRYPTON LIGHT WAVES-- 
CORRECTION SLIDE RULE FOR TEMPERATURE, 
PRESSURE HUMIDITY AND EXPANSION 
MERCURIAL BAROMETE 

PSYCHROMETER 

HIGH TENSION RECTIFIERS 2.5-4.5 KV 20 MA. 
INSTRUMENT TABLE 

ALL IN 3 SPECIAL TYPE SHIPPING CASES 


Cae Ny Delis 


(CONT. ON SH. #2) wel = 


B 
C 
D 
E 
F 
G 
H 


Ey FRG 
voszz Fr xKaw— 
—Z eA 


SSS 


. ' = 4 : —~ : 

ORTANT: aren AND RETURN aecurrancs’e cory Cehetna FEDERAL TELEPHONS2AND RADIO COMPANY 
shgrcins caren pening bere ORDER WILL LE/s S Sf" 
CONSTITUTE A CONTRACT. 


} eIveseES tH TRIPLICATE WITH OIL. OF LADING OR 
u $ RECEIWT ATTACHED TO: 


aS 
sy AVAILABLE 
ginal bound volume 
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SHOW THis yr eeaae’ Orca NUMBER (AND ITEM 
MUMBER. IF ANY) ON MIPPING CONTAINER®, 
cs. 


federal iilephone and Radio Company no RE 
PURCHASE ORDER 


Sia 
CLIFTON ©) new sersev DATE: 6/28/56 No. AT=32472 - 
ery, = FURNION TH® COMPANY Eonomisne e 


PLEAS 
EO SPECIFIED BELOW. SUBJECT 
PURCHASE ON FACE AND REVERGE HER 


& Deviaion of INTERNATIONAL TELEPHONE AND TELEGRAPH CORPORATION 


eTenee Dantinavion 7 wee rece nn 
KINGGLAND ROAD. RECS, BOCK O4 
Pees wi ns rn ayers bd sons 
sere aioe 100 KINGSLAND ROAD, RECS. BOCK C2 
2dscnsansosensingpEapudar onntencemacenesiad eater omtamammammmnnts ° CLIFTON, N. J. 
@ouTnacy a 
aes SHIP 107-128 ZI@KTM STREET 
TO PASSAIC, N. J. 


“— Se el A 
600 PASSAIC AVE. DG aay 
[_] east WARK, Mt J. 4 


= 
TO "SERCONA CORP. 
CJ SZEZ SELOW 


SHEET #2 
CHANGES ARE VALID ONLY IF CONFIRMED 
‘pico + SY WRITTEN SUPPLEMENT TO THIS ORDER. 
or vine Su4 evancans sourine iNeTAVCTIONS UNL Cee ron . TRANO 
| | PROMISED, DELIVERY 


REQUIRED DELIVERY IN OUR PLANT: 


‘TO O20E* 10 OUSIECY TO THE 
avTACHED puncnass onvan NOTES? 
. _-——-—-- 


OCSCRIPTION 


‘REPLACEMENT PARTS FOR CARL ZEISS INTERFERENCE 
COMPARATOR. 


HELIUM TUBE 
KRYPTON TUBE 
OBJECT PLATE, IN CASE a 
MINIATURE BULB 6V 2.1W. 47 <3° 
MINIATURE BULB 6V 5W. 87 bo 


ar +S. o8 


ha So 60 


_———_—_—_——— oor 
IMPORTANT: SIGN AND RETURN ACCEPTANCE COPY Winnie 


@ the FRI ATE Wire SILL. OF LADING OR BT eens ee eres ee as ee eee owen eee 


cxphees REC 
SO RECEWT ATTACHED 
FEDERAL TELEPHONE AND RADIO COMPANY 
2G@ MINESLAND ROAD, CLIFTOR. HH. 3. 








\@tgeitensor, 





emanas ‘E. 1. DU PONT DE NEMOURS & COMPANY PURCHASE 
! qe EERE moowonris Sa ORDER 
' Witseweston 96. DeLAwAaRg | 
a —SUME 21, 1956 NO__We97749 
oF ravnant + @arTe 












3 CmEDIATELY. COMPING -Geer. 
InrOR- 


__RUSH ALL POSSIBLE pr 















2. peter ryt atta TO THE 180U1N® POUT inet 
YORK 19, WN. Ye. SB. wegrame FOUR PART OU PONT INVOICE FORE Py. 
é MIDMED TOV AMO FOWwanND TO: 
este MR. H. BERMAN Jj FURSUATING DEPART ENS, 
ovens QUANTITY Ont TO 

“ Aye’ EA COMPLETE ZEISS NEPHELOMETER (TURBIDIMETER) =< | 
TO BE USED IN CONJUNCTION WITH THE 

PULFRICH PHOTOMETER. 250.00 240.00 


(PER PHONE CONVERSATION T. We MULLEN 
WITH H. BERMAN 6-20-56) 


SEE ATTACHED PHOTO OF OUR CURRENT 
INSTRUMENT. 


8 EA REPLACEMENTS LAMPS (BULBS) FOR THE ABOVE 25, 7 
ws UNIT, DPR 4 WT Aol t 
BOE ‘Ayr 
CarrED MA. MYLLEd F-O-~SC 
wre. SEHD OROTA Fok y LOE BY ey 
— Rgecawa ohio Crore ae Me ai ion f° 
i Lx fi al ; 
< >| 
EN CATE: ! 
seen 2-1? 
oneawo, We97749 PLEASE ENTER OUR ORDER AS SPECIMED ABovE, 
pesrmanen WAYNESBORO, VIRGINIA SUBJECT TO CONDITIONS AND INSTRUCTIONS LisTED 
ON BOTM THE FACE AND REVERSE GIDE OF THIS. 
EXP. PURCHASE ORDER. 





K. %. DU PONT DE NEMOURS & COMPANY 


Way 
aT ia 
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PURCHASE ORDER 
STATE OF WASHINGTON Wo.s3964 


Eko BECUIZsaas 


aSeeteceeet 


$61 Fifth ive. 
Bou York 17, Hew York 


jnateny 35802 ‘ 
G-611 Hoalth Scienses Blige 
Seattle, Washington | 


| acc. mvunan lovecat svreaane j 


MAIL VOUCHER TO-- 20 Administration Bldge cele 
. TYPE Ane GATE OF YOUR GveTarHm” | Puces 7. o ss ae te OG OmIPra® Sriare 1 
: — 


r - Z ; eocn 85 pose ~“” 
= om letter ae 1 30 e Shipp “ . Bot = sal a vnoe eece rr of canes - | 
f =m p=} 


OescaieTion 


i 


Carl Zeiss Jezua sterecmicrescope Suxr 
(6.3X coulars, mage & =X 2&x, complete with 
t+} . 


8 
3 


Se wo? 
4-¢-lb 


SS SEES AS BESTS AAS ST SSE SE ee ee ee Sst SS SSS ee 


Department of General Administration : 
Washington State Soles Tax does ? ' 
epply on this purchase orders. Se Sores or emny, - 4 


Be Be Rhee 33IOA SOR 1B JY ” 


65.3 


BEST COF 


from the ori 
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ABAD GB. nD O VENDOR'S COPY 


~ & PRATT & WHITNEY AIRCRAFT PURCHASE 


DtvmwroN OF UNITED AIRCRAFT CORPORATION ORDER 
EAST HARTFORD, CONN. B59011 


saquast no_112542 P 4/6 venvon's nok=1978-53 pare MAY 2h. 1956 | 


DELIVERY SCHEDULF. 
* ERCONA CORPORATION 
*SCIENTIFIC INST. DIV. 
1 FIFTH AVE 
sY¥.C. 17, NeYe : 
S. JOSLIN, BUYER 


ACCT. NO, 
1404 NT 


MOVABLE ILLUMINATING MIRROR WITH LIGHT 
SCREENING RIM 


139 M.M. TESSAR PHOTOGRAPHIC OBJECTIVE 
| 


FOCUSTNG MOUNT. 


TAX APPLES - YES NO RENEGOTIATION ArPiics- YES 


TAA PRECT PUMEER AND LATERT Cnaneak 











VENDOR'S COPY 













angvotcz.ann serio The Franklin Institute 


QEMIAMIN FRANKLEN PARKWAY AT 20TH ST, 
OF Tite STATE OF PENNSYLVANEA 


PHILADELPHIA 3, PA. 
“7s PLEASE PLACE THIS NUMBER ON 


az 7 ALL PAPERS @ PACKACES 


Bi) -Ereom Corporation, io No. 6918 


-551 Fifth Aveme 
“Hew York 17, ¥. % pate 12/8/55 





SHIP VIA 





LEASE FURNISH US WITH THE FOLLOWING: 
“DESCRIPTION pose _UNIT PRICE , TOTAL PRICE 





<i BVOKES IN WADRIPLICNTE wares a! 









163 








Cele be) 
rum ent ivmen, Lhe Franklin Institute 
OF THE STATE OF PENNSYLVANIA | 
PHILADELPHIA 3, PA. 
.: = PLEASE PLACE THIB NUMBER ON 









ESS =o 
* Terk 2, i DAIE 22/6/55 









4 
PLEASE FURNISH US WITH THE FOLLOWING: 
























pis Conpeneatin: Eyepiece Kix, wise-fiele 24-f0 
2g Ryupisce Kit 1> So 
2 Ryeplese VI AV-oe 
spartans aten din, tt mmmnted plane glass, 2 fined. i ae Fe 

Attedment uith ground glass plate for chligne 

mom to be mmutted om plans glass haléer Son 

? . ass Pinte 6x6 am, 3 mm thick at. 0 

Js Ser Fulariser ef special constrestion fer your medal 

: Amiyeer er cf 8 










(a8 PER YOUR QUOTATION GF 11/10/ss) 









CH. POE GS$74. 7-7 


RENDER INVOICES IN QUADRIPLICATE 


ae 


PuRCcHASINGZ 
AGENT 
4, 





ee 





OPY AVAILABLE 
original bound volume 
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Plaintiffs’ Exhibit No. 26 


Filed Jan. 6, 1959 Harry M. Hull, Clerk 


UNITED STATES OF AMERICA 


Federal Trade Commission 


I, Robert M. Parrish, Secretary of the Federal Trade 
Commission, and official custodian of its records, do here- 
by certify that attached is a full, true, and complete copy 
of: 

Complaint issued by the Federal Trade Commission 
August 30, 1957 and answer filed by respondents 
October 9, 1957, in Docket 6878, in the matter of P-X 
Camera Exchange, Inc., et al. 


IN WITNESS WHEREOF, I have hereunto sub- 
scribed my name and caused the seal of the Fed- 
real Trade Commission to be affixed this 19th 
day of February, A.D. 1958, at Washington, D.C. 


Robert M. Parrish 
Secretary. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 6878 


In the Matter of 


P-X CAMERA EXCHANGE, INC., 
a corporation, 


JANRUS CAMERA, INC., 
a corporation, and 


HERBERT ROBBINS, individually 
and. as an officer of each 
of said corporations. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Com- 
- mission Act, and by virtue of the authority vested in it 


by said Act, the Federal Trade Commission having rea- 
son to believe that P-X Camera Exchange, Inc., a cor- 
poration, Janrus Camera, Inc., a corporation, and Her- 
bert Robbins, individually and as an officer of each of 
_ said corporations, hereinafter referred to as respondents, 
_ have violated the provisions of said Act, and it appear- 
| ing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 


PARAGRAPH ONE: Respondent P-X Camera Ex- 
- change, Inc., is a corporation organized, existing and do- 
ing business under and by virtue of the laws of the State 
of New York. Janrus Camera, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue 
of the laws of the State of New York. Respondent Her- 
bert Robbins is president-treasurer of each of the cor- 
porate respondents and in such capacity formulates, di- 
rects and controls the policies, acts and practices of each 
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said corporate respondent. The office and principal place 
of business of each respondent is located at 37 West 47 th 
Street, New York 36, New York. 


PARAGRAPH TWO: Respondents are now, and for 
more than two years last past have been, engaged in the 
sale and distribution in commerce of photographic equip- 
ment and supplies, including movie lenses. 


Respondents cause, and have caused, said photographic 
equipment and supplies, including movie lenses, to be 
shipped from their aforesaid place of business in the 
State of New York to purchasers thereof at their respec- 
tive residences and places of business located in various 
other States of the United States and in the District of 
Columbia. 


Respondents maintain, and at all times mentioned here- 
in have maintained, a course of trade in said photo- 
graphic equipment and supplies, including movie lenses, 
in commerce, as “commerce’’ is defined in the Federal 
Trade Commission Act, among and between the various 
States of the United States and in the District of Co- 
Iumbia. Sales by respondents are both at retail to the 
ultimate consumer and at wholesale for resale to the ulti- 
mate consumer. 


PARAGRAPH THREE: In the course and conduct 
of their business as aforesaid, respondents have made 
many representations to the buying public respecting the 
manufacturer and place of origin of the aforesaid photo- 
graphic equipment and supplies, including movie lenses. 
Said representations have been made in advertisements 
in magazines, periodicals and other publications distrib- 
uted in commerce and from which orders for said photo- 
graphic equipment and supplies, including movie lenses, 
are made. Illustrative and typical of such representa- 
tions is the following: 


“C. J. Jena Movie Lenses up to 45% savings * * *”” 
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Such lenses bear the inscription “C. Z. Jena Tele- 
photo”. Said inscription on the lenses appears prom- 
inently displayed and in large letters. Relatively remote 
_ from the said inscription and obscurely printed in very 
small letters, which are concealed under a screwed-on 
_ protective cap, is the word “Japan”. 


PARAGRAPH FOUR: The representation “C. Z. 
_ Jena”, as used in the photography industry, for many 
_ years has meant, and continues to mean, and has identi- 
fied, and continues to identify, the product to which 
applied as having been manufactured by “Carl Zeiss, 
_ Jena, Germany”. Through the use of the aforesaid rep- 
resentation respondents have represented and implied 
that the products offered for sale were manufactured by 
Carl Zeiss and that they were manufactured in Ger- 
many. 


PARAGRAPH FIVE: The aforesaid representations 


_ Were and continue to be false, misleading and deceptive, 
in that the aforesaid photographic supplies and equip- 
ment, including movie lenses, were not manufactured by 
Carl Zeiss and were not manufactured in Germany; but 
were manufactured in Japan. 


PARAGRAPH SIX: By selling and distributing to 
wholesalers and dealers said products marked as afore- 
said, respondents furnish to wholesalers and dealers the 
means and instrumentalities through and by which they 
“may mislead and deceive the purchasing public as to the 
manufacturer and the country of origin of the said 
products. 


PARAGRAPH SEVEN: There is a preference on the 
part of certain members of the purchasing public to 
purchase photographic supplies and equipment, includ- 
ing movie lenses, which have been manufactured by Carl 
Zeiss and which are of German origin. 
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PARAGRAPH EIGHT: In the course and conduct of 
their business, respondents were and are in direct and 
substantial competition with other persons, firms and 
corporations engaged in the sale in commerce of photo- 
graphic equipment and supplies, including movie lenses. 


PARAGRAPH NINE: The aforesaid false, mislead- 
ing and deceptive representations and claims by respond- 
ents in connection with the advertising, labeling, brand- 
ing and offering for sale and sale of said photographic 
equipment and supplies, including movie lenses, in com- 
merce has had, and now has, the tendency and capacity 
to mislead a portion of the purchasing public into the 
erroneous and mistaken belief that said representations 
were true, and into the purchase of respondents’ said 
photographic equipment and supplies, including movie 
Jenses, in commerce because of such erroneous and mis- 
taken belief. As a result thereof, trade in commerce has 
been and is being unfairly diverted to respondents from 
their competitors and substantial injury has been and is 
being done to competition in commerce. 


PARAGRAPH TEN: The aforesaid acts and prac- 
tices of the respondents, as herein alleged, were and are 
all to the prejudice and injury of the public and of re- 
spondents’ competitors and constituted and now consti- 
tute unfair and deceptive acts and practices and unfair 
methods of competition, in commerce, within the intent 


and meaning of the Federal Trade Commission Act. 


WHEREFORE, THE PREMISES CONSIDERED, 
the Federal Trade Commission, on this 30th day of Au- 
gust, A. D., 1957, issues its complaint against said re- 
spondents. 


NOTICE 


Notice is hereby given to each of the respondents here- 
imbefore named, that the 5th day of November, A. D., 
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1957, at 2 o’clock is hereby fixed as the time and Fed- 
eral Trade Commission Office, United States Court House, 
Foley Square, New York, New York as the place when 
and where a hearing will be had before a hearing ex- 
aminer of the Federal Trade Commission, on the charges 
set forth in this complaint, at which time and place you 
will have the right under said Act to appear and show 
_ cause why an order should not be entered requiring you 
to cease and desist from the violations of law charged 
in this complaint. 


_ You are notified that the opportunity is afforded you 
_ to file with the Commission an answer to this complaint 
on or before the thirtieth (30th) day after service of it 
upon you. Such answer shall contain a concise statement 
of the facts constituting the ground of defense and a 
_ Specific admission, denial or explanation of each fact 
_ alleged in the complaint or, if respondents are without 
knowledge thereof, a statement to that effect. 


If respondents elect not to contest the allegations of 
fact set forth in the complaint, the answer shall consist 
of a statement that respondents admit all material alle- 
gations to be true. Such an answer shall constitute a 
waiver of hearing as to facts so alleged, and an initial 
decision containing appropriate findings and conclusions 
and an appropriate order disposing of the proceeding 
shall be issued by the hearing examiner. In such an- 
_swer respondents may, however, reserve the right to sub- 
mit proposed findings and conclusions and the right to 
appeal under Section 3.22 of the Commission’s Rules of 
Practice for Adjudicative Proceedings. 


If any respondent elects to negotiate a consent order, 
it shall be done in accordance with Section 3.25 of the 
Commission’s Rules of Practice. 


Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for 
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hearing shall be deemed to authorize a hearing examiner 
without further notice to respondents, to find the facts 
to be as alleged in the complaint, to conduct a hearing 
to determine the form of order, and, thereafter, to enter 
an initial decision containing such findings and order. 


IN WITNESS WHEREOF, the Federal Trade Com- 
mission has caused this, its complaint, to be signed by 
its Secretary and its official seal to be hereto affixed, at 
Washington, D. C., this 30th day of August, 1957. 


By the Commission. 


/s/ Robert M. Parrish 
Robert M. Parrish, 
Secretary. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Federal Trade Commission 
Received Oct. 9, 1957 
Secretary 


Docket No. 6878 


In the Matter of 
P-X CAMERA EXCHANGE, INC., 
a corporation, 


JANRUS CAMERA, INC., 
a corporation, and 


HERBERT ROBBINS, individually 
and as an officer of each 
of said corporations. 


ANSWER 


JESSE COHEN 

Counsellor at Law 
295 Madison Ave. 
New York 17, N.Y. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Federal Trade Commission 
Oct. 9, 1957 
Secretary 


Docket No. 6878 
In the Matter of 
p-X CAMERA EXCHANGE, INC., 
a corporation, 


JANRUS CAMERA, INC., 
a corporation, and 


HERBERT ROBBINS, individually 
and as an officer of each 
of said corporations. 


ANSWER 


The Respondents, A EXCHANGE, INC., 
JANRUS CAMERA, INC., ERBERT ROBBINS 
answering the complaint herein by J ESSE COHEN, their 
attorney, allege 2s follows: 


FIRST: Admits each and every allegation contained 
in paragraph “ONE” of the complaint except denies that 
HERBERT ROBBINS, in the capacity of President and 
Treasurer formulates, directs and controls the policies, 
acts and practices of each of said corporate respondents. 


SECOND: Denies each and every allegation contained 
in paragraph “THIRD? of the complaint except admits 
that the respondent corporations advertise products and 
refers to the said advertising for the contents thereof. 


contained 
‘FOUR Wn 
and 
“PEN”. 
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WHEREFORE, respondents and each of them pray 
that the complaint herein be dismissed. 


/s/ Jesse Cohen 
JESSE COHEN 
Attorney for Respondents 
Office & P.O. Address 
295 Madison Avenue 
Borough of Manhattan 
City of New York 


Defendants’ Exhibit No. 22 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 


DEPARTMENT OF COMMERCE 
United States Patent Office 


To all persons to whom these presents shall come, Greet- 
ing: 


This is to certify that the annexed is a true copy from 
_ the records of this office of the Certificate of Registra- 
tion, Statement, Declaration, Drawing and Certificate of 
Renewal, in the matter of the 


Trade-Mark Registered to 
Carl Zeiss, 


February 20, 1912, Number 85,539, 


Renewal Issued January 26, 1932, to The Chemica] 
_ Foundation, Incorporated, a corporation of Delaware, 
assignee by mesne assignments. 


The certificate of registration was granted for the term 
_of twenty years and so far as is disclosed by the records 
of this office, said certificate is still in force and effect, be- 
Ing renewed from February 20, 1932, for twenty years. 
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In testimony whereof I have hereunto set my hand 
and caused the seal of the Patent Office to be 
affixed at the City of Washington, this twenty- 
fourth day of May, in the year of our Lord one 
thousand nine hundred and fifty-one and of the 
Independence of the United States of America 
the one hundred and seventy-fifth. 


John A. Marzall, 
Commissioner of Patents. 
ATTEST : 
Lew Sutton 
Chief of Division. 


THE UNITED STATES OF AMERICA 


Application having been made hy The Chemical Foun- 
dation, Incorporated, of Wilmington, Delaware, and New 
York, N.Y., a corporation of Delaware, assignee by mesne 
assignments, for renewal of Certificate of Registration 
of Trade-Mark No. 85,539, registered February 20, 1912, 
to Carl Zeiss, for Certain Optical Goods, and the re- 
newal fee required by law having been paid, this is to 
certify that said Certificate of Registration No. 85,539, 
has been renewed to The Chemical Foundation, Incorpo- 
rated, a corporation of Delaware, and will remain in force 
for twenty years from February 20, 1932, unless sooner 
terminated by law. 


In testimony: whereof I have hereunto set my hand 
and caused the seal of the Patent Office to be 
affixed at the City of Washington, this 26th day 
of January, 1932. 

Seal. 


Thomas E. Robertson, 
Commissioner of Patents. 


Arrest : 
Signature Illegible 
Law Examiner. 
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Defendants’ Exhibit No. 23 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 
EXHIBIT 


364.11 25 
Jun 28, 1951 


THE INFORMATION HEREIN IS NOT RESTRICTED 
AND MAY BE PUBLISHED 


Notice of Recordation of a Trade-Mark 


To all collectors of customs and appraisers of mer- 
chandise: 


In accordance with the provisions of section 11.15, Cus- 
toms Regulations of 1943, the following trade-mark has 


been recorded in the Treasury Department today and 
| facsimiles of the statement and drawing are enclosed to 
_ be recorded and filed in your office and in all offices un- 
_ der your jurisdiction in order that no articles bearing 
_ copying or simulating names or marks may be admitted 
to entry in your district: 


“ZEISS”, No. 85,539, registered February 20, 1912, 
on the Principal Register under the Trade-Mark Act 
of 1905, by Carl Zeiss of J ena, Germany, which trade- 
mark is applied to cameras, optical goods, ete., in 
Class 26. The trade-mark was renewed January 26, 
1932. It is now owned by the Attorney General of 
the United States. 


The trade-marked merchandise is manufactured in Ger- 
many. 


The trade-mark owner has granted a license to Carl 
| Zeiss, Inc., of New York City to import articles bearing 
this mark. In addition, Carl Zeiss, Inc., has also been 
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authorized to consent to importations by others of such 
articles. The owner has consented to the importation of 
articles bearing the mark provided they are imported 
through either the Port of New York or the Port of 
San Francisco by returning residents or by non-resident 
passengers, provided they are for personal use and not 
for sale, and provided not more than one such article 
may be released to one person. This consent, however, 
is not to be extended to officers, seamen, OF other mem- 
pers of the crews of vessels or planes, whether or not 
such persons are United States citizens. 


(Signed) ©. A. Emerick 
Acting Commissioner of Customs 


CWL-mi:jg 6/20-22/51 
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EXHIBIT 
Defendants’ Exhibit No. 29 
Filed Jan. 6, 1959 Harry M. Hull, Clerk 


TREASURY DEPARTMENT 
Bureau of Customs 
Washington 25 


September 14, 1951 


On June 28, 1951, in accordance with the provisions 
_ of section 11.15, Customs Regulations of 1943, the trade- 

mark “ZEISS,” registration No. 85,539, registered Feb- 
ruary 20, 1912, under the Trade-Mark Act of 1905, by 
Carl Zeiss of Jena, Germany, renewed J anuary 26, 1932, 
_ which trade-mark is applied to cameras, optical goods, 

etc., in Class 26, was recorded with the Treasury Depart- 
ment by the Attorney General of the United States, the 
owner of the trade-mark. 


_ The objectors state that the recordation should not be 
_ accepted by the Bureau of Customs on the grounds that: 


1. The Attorney General has no right to record a 
trade-mark, and 


2. The mark “Zeiss’? as now owned by the Attorney 
General is not entitled to the protection afforded by 
the Trade Mark Act. 


In support of the first contention, the objectors quote 
excerpts from the tariff act and the trade-mark act as 
follow: 


That it shall be unlawful to import into the United 
States any merchandise of foreign manufacture if 
such merchandise . . . bears a trademark owned by a 
citizen of or by a corporation or association created 
or organized within the United States. . . . (Sec. 
926(a), Tariff Act of 1930, 19 USC 1526(a)). 
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... Any domestic manufacturer or trader, ... may 
Tequire his name and residence... and a copy of 
ithe Certificate of Registration of his trademark... 
to be recorded in books which shall be kept for this 
‘purpose in the Department of the Treasury . .. (Sec- 
tion 42, Trade-Mark Act of 1946, 15 USC 1124). 


The objectors claim that neither the Attorney General 
of the United States nor the Office of the Alien Property 
Custodian can be included in any of these definite terms, 
which were underscored as above by the objectors, and 
that the law seems to indicate very clearly that the priv- 
ilege of record trade-marks with the Treasury Department 
is offered only to definitely described individuals or busi- 
ness corporations and not to the United States or its 
officers. 


* Names of opposers deleted. 


In answer to this contention, the Bureau believes that 


section 42 of the Trade-Mark Act must be considered in 
its entirety, and for this reason it is quoted at this point. 


Section 42. Importation of goods bearing infringing 
marks or names forbidden 


That no article of imported merchandise which 
shall copy or simulate the name of the (sic) any 
domestic manufacture, or manufacturer, or trader, or 
of any manufacturer or trader located in any for- 
‘eign country which, by treaty, convention, or law 
affords similar privileges to citizens of the United 
States, or which shall copy or simulate a trade-mark 
registered in accordance with the provisions of this 
Act or shall bear a name or mark calculated to in- 
‘duce the public to believe that the article is manu- 
factured in the United States, or that it is mann- 
'factured in any foreign country or locality other than 
the country or locality in which it is in fact manu- 
factured, shall be admitted to entry at any custom- 
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house of the United States; and, in order to aid the 
officers of the customs in enforcing this prohibition, 
any domestic manufacturer or trader, and any for- 
elgn manufacturer or trader, who is entitled under 
the provisions of a treaty, convention, declaration, 
or agreement between the United States and any 
foreign country to the advantages afforded by law 
to citizens of the United States in respect to trade- 
marks and commercial names, may require his name 
and residence, and the name of the locality in which 
his goods are manufactured, and a copy of the cer- 
tificate of registration of his trade-mark, issued in 
accordance with the provisions of this Act, to be 
recorded in books which shall be kept for this pur- 
pose in the Department of the Treasury, under such 
regulations as the Secretary of the Treasury shall 
prescribe, and may furnish to the Department fac- 


similes of his name, the name of the locality in which 
his goods are manufactured, or of his registered 
trade-mark, and thereupon the Secretary of the 
Treasury shall cause one or more copies of the same 
to be transmitted to each collector or other proper 
officer of customs. (15 U.S.C. 1124). (Underscor- 
ing added.) 


Section 42, as set forth above, is the same as section 
27 of the Act of February 20, 1905, C 592, 33 Stat. 730, 
under which act the trade-mark “Zeiss” was registered 
with the Patent Office. Section 46(a) of the Trade-Mark 
Act of 1946 repealed only those parts of previous acts 
that were inconsistent with the 1946 act. (15 U.S.C. 1051 


note.) 


The Bureau has underscored the portions of this sec- 
tion which it believes to be essential in considering the 
objectors’ contention. The underscored matter clearly 
states that “no article of imported merchandise . . . which 
shall copy or simulate a trade-mark registered in accord- 
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ance with the provisions of this Act... shall be admitted 
to entry at any customhouse of the United States; and, 
in order to aid the officers of the customs in enforcing 
this prohibition, any domestic manufacturer or trader... 
may require his name and residence . . . to be recorded 
in books which shall be kept for this purpose in the De- 
partment of the Treasury... .” 


It is the Bureau’s interpretation of this section that 
the Congress clearly intended that articles copying or 
simulating a trade-mark registered under the Trade-Mark 
Act of 1905 or 1946 (Principal Register) should be denied 
importation and that, in order to aid the officers of the 
customs in enforcing this prohibition, the Congress pro- 
vided that any domestic manufacturer or trader could 
record his trade-mark with the Treasury Department. 
When the Congress provided for the vesting of enemy 
property in the Alien Property Custodian, now the At- 
torney General, it provided in section 7(c) of the Trading 


with the Enemy Act (50 U.S.C., App. 7(¢)) that under 
the direction of the President this right should extend to: 


“any money or other property including . . . patents, 
copyrights, applications therefor, and rights to ap- 
ply for the same, trade-marks, choses in action, and 
rights and claims of every character and description 
owing or belonging to or held for, by, on account 
of, or on behalf of, or for the benefit of, an enemy 
or ally of enemy... .” 


Authority for the exercise of these powers has been 
delegated to the Alien Property Custodian and trans- 
ferred to the Attorney General as his successor by vari- 
ous Executive orders. Paragraph 2 of Executive Order 
9095, March 11, 1942 (7 F.R. 1971) as amended by Ex- 
ecutive Orders 9193, July 6, 1942 (7 F.R. 5205), and 
9567, June 8, 1945 (10 F.R. 6917) provides in part: 


“The Alien Property Custodian is authorized and 
empowered to take such action as he deems neces- 
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Sary in the national interest, including, but not lim- 
ited to, the power to direct, manage, supervise, con- 
trol or vest, with respect to: 


* * * * 





(d) Any patent, patent application, design patent, 
design patent application, copyright, copyright ap- 
lication, trade-mark or trade-mark application or 
right related thereto in which any foreign country 
or national thereof has any interest and any prop- 
erty of any nature whatsoever (including, without 
limitation, royalties and license fees) payable or held 
with respect thereto, and any interest of any nature 
whatsoever held therein by any foreign country or 
national thereof ;’’ 





That the Congress in enacting the Trading with the 
_ Enemy Act intended that property vested under this Act 
in the Alien Property Custodian should carry all the 


attributes of ownership possessed by an absolute owner 
is indicated in section 12 of the said Act (50 U.S.C., 
| App. 12) which describes the attributes of ownership to 
be exercised by the Alien Property Custodian, now the 
_Attorney General, over property held by him as follows: 


“The alien property custodian shall be vested with 
all of the powers of a common-law trustee in respect 
of all property, other than money, which has been 
or shall be, or which has been or shall be required 
to be, conveyed, transferred, assigned, delivered, or 
paid over to him in pursuance of the provisions of 
this Act, and, in addition thereto, . . . shall have 
power to manage such property and do any act or 
things in respect thereof or make any disposition 
thereof or of any part thereof, by sale or otherwise, 
and exercise any rights or powers which may be or 
become appurtenant thereto or to the ownership 
thereof in like manner as though he were the abso- 
lute owner thereof :” 
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This express authority to exercise the normal incidents 
of property seized or acquired would entitle the Attor- 
ney General to record the trade-mark under section 42 
of the Trade-Mark Act of 1946 as a necessary activity 
carried on under the Trading with the Enemy Act and 
to receive the protection afforded by such recording. 


The Attorney General owns the entire stock of Carl 
Zeiss, Inc., a New York corporation which is engaged 
in importing and trading. This company has been granted 
an exclusive license to use the trade-mark “Zeiss’’ by 
the Attorney General subject to restrictions which will 
insure control of the mark by the Attorney General and 
prevent deception in its use. Carl Zeiss, Inc., therefore, 
is a “related company’’ within the meaning of this term 
as defined in section 45 of the Trade-Mark Act of 1946 
(15 U.S.C. 1127). 


Section 5 of the Trade-Mark Act of 1946 (15 U.S.C. 
1055), provides that “where a registered mark or a mark 
sought to be registered is or may be used legitimately by 
related companies, such use shall inure to the benefit of 
the| registrant or applicant for registration, and such 
use shall not affect the validity of such mark or of its 
registration, provided such mark is not used in such 
manner as to deceive the public.” 


Carl Zeiss, Inc., is a trader and a related company to 
the Attorney General. Under section 5, supra, the acts 
of \said corporation as a trader inure to the benefit of 
the Attorney General. He acquires, accordingly, for pur- 
poses of that Act and in respect of the trade-mark, the 
status which would have resulted had he imported the 
goods and sold under the mark directly. 


For these reasons, the objectors’ first argument, that 
the Attorney General has no right to record a trade-mark 
with the Treasury Department, cannot be accepted by 
the Bureau. 
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The Bureau has noted the objectors’ reference to T.D. 
00877 in which the Bureau ruled that the provisions of 
section 27 of the Trade-Mark Act of February 20, 1905, 
and the regulations thereunder are not applicable to mer- 
chandise imported by or for the use of the Government. 
The objectors claim that the Bureau of Customs should 
not permit a governmental agency to seek to protect it- 
self by the provisions of the applicable trade-mark act 
in one instance (such as the protection the Attorney 
General seeks by recordation) and in the other, deter- 
mine that the regulations are not applicable to the acts 
of the Government. 


In the case covered by T.D. 50877, the question did not 
arise as to whether a Government agency could record a 
trade-mark with the Treasury Department that had been 
registered with the Patent Office, and, consequently, that 
decision is not a precedent to be followed in the instant 
case. 


The remainder of the objectors’ memorandum is de- 
voted to its second point; namely, that the mark “Zeiss” 
as now owned by the Attorney General is not entitled to 
the protection affordeg by the trade-mark act. The Bu- 
reau has no jurisdiction to decide this question, and the 
objectors must apply to the Patent Office or the courts 
for a ruling upon this point. 


For the above-stated reasons, the recordation of the 
trade-mark “Zeiss’’ shall remain in effect. 


Very truly yours, 


/s/ D. B. Strubinger 
Acting Commissioner of Customs 
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2 KARL A. BAUER 
was called as a witness by attorney for the Plaintiffs, 
and being first duly sworn, was examined and testified as 
follows: 

* * & a 
3 - Q What is your present occupation? A I am 
the President of Karl Zeiss, Inc., New York, since 1926. 


Q ‘Prior to 1926, what was your occupation, or what 
were your occupations, shall I say? A I was Manager 
of the predecessor of Karl Zeiss, Inc. 


8 Q Prior to 1924, when as I understand it, you 

assumed the co-managership of Harold M. Bennett 
in New York, what was your occupation? A I was an 
executive of Karl Zeiss at Jena. 


Q During what period were you an executive of 
Karl Zeiss at Jena? A I joined Karl Zeiss in 1911. 

Q And you remained with Karl Zeiss of Jena until 
1924? A That is right. 


e e e a 
20 Q Prior to the registration of the trade mark 
Zeiss in the United States by Karl Zeiss of Jena, 

on what products was this trade mark used, so far as you 
know? A Well, all products which Karl Zeiss had made 
since the firm was founded, by Karl Zeiss. 

Q And about when was that? A The firm was 
founded in 1846. 

Q And where were these products being made prior 
to the registration of this trade mark? A Jena. 

Q Jena, Germany? A Jena, Germany. 


21 Q For Karl Zeiss of Jena, were you familiar 
with the use of the trade mark Zeiss during the 
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years from 1912 to 1918? The year, you remember, in 
Which the United States entered the First World War. 
A Of course, I was familiar. 

Q On what products was the trade mark Zeiss used 
from— A All products. 

Q Iam sorry. Will you let me complete? You see, 
the record does not show this question. 

On what products was the trade mark Zeiss used from 
1912 to 1918? A On all products that Zeiss made. 

Q On all products manufactured by Karl Zeiss of 
Jena, in Germany? A Yes, 

Q Was it used during that period, so far as you know, 
on any other products and any products manufactured 
elsewhere than at Jena, Germany? A No. 

Q From 1912 to 1918, did Karl Zeiss of Jena sell any 
of its products in the United States markets? A From 
what? 

Q 1912 to 1918. A I am sure they did sell some 
products in the United States market. 

Q And did they sell those products through any 
22 ~— exclusive distributors here in the United States 
during that period? A No. 
_ _Q Did they have any exclusive sales agents here in 
_ the United States during that period? A No. 
 Q Am I correct then, Mr. Bauer, in understanding 
that from 1912 to 1918, they sold their products in the 
United States to various retailers and wholesalers and 
| not through any specific channel—one channel—in the 
United States. Is that right? A That is right. 

Q Now, during the hostilities between Germany and 
the United States from 1918 to 1919 or 1920, did Karl 
Zeiss of Jena sell any products in the United States 
markets? A No. 


| Q After the cessation of hostilities during World War 
I, when was it that Karl Zeiss of Jena products were 
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again sold in the United States market? A To 
23: the best of my knowledge, this was in 1920. 

Q Now, was the Harold M. Bennett concern 
established in 1924 or earlier than that? A Earlier. It 
was in 1920 or 1921. 

Q In the beginning of 1920, when Karl Zeiss of Jena 
again started selling its products here in the United 
States and taking us to 1926, when Karl Zeiss, Inc., of 
New York was established as a corporation—that is, dur- 
ing that six-year period, Mr. Bauer—did Karl Zeiss of 
Jena sell its products in the United States through any 
exclusive distributor or exclusive sales agent here? A 
We never had any exclusive sales agents or distributors. 

Q During that six-year period— A Always, we were 
at liberty to sell to anybody they wanted to sell to. 

Q And the concern of Harold M. Bennett, during the 
years 1920 to 1926, did not have an exclusive distributor- 
ship or exclusive sales agency for Karl Zeiss of Jena 
products in the United States. Am I correct? Or am I 
incorrect? A To the best of my knowledge, Harold Ben- 
nett did not have a contract for the exclusive sales agency. 
(t was not necessary, because Karl Zeiss controlled the 

organization and they were at liberty to do at any 
24 ‘time, what they wanted to do. 

Q Now, did Karl Zeiss of Jena control the Har- 
old M. Bennett concern beginning with 1920, when it was 
organized, or beginning with 1924, when you became co- 
manager? A Probably im the beginning when they 
started to do business under the name of Harold M. Ben- 
nett. 

Q Right from the beginning, Karl Zeiss of Jena con- 
trolled the Harold M. Bennett concern. Is that correct? 
A We have said that before. Sure. 

Q But throughout the six-year period, Karl Zeiss of 
Jena was selling its Zeiss trademarked products in the 
United States not only to Harold M. Bennett but to other 
concerns as well? A Excuse me, I get confused when 
I hear various noises. 
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Would you kindly repeat the question? 

Q During the period 1920 to 1926, is it a fact that 
Karl Zeiss of Jena was selling Zeiss trade-marked prod- 
ucts in the United States not only to the firm of Harold 
Bennett, which it controlled, but also to other firms in the 
United States. Is that correct? A That I cannot an- 
Swer because it is beyond my memory. I don’t know in 

detail what happened. If they have sold to other 
25. firms and _ private individuals, these are single 

transactions. The rule was that they sold to Har- 
old M. Bennett. 

& * a * 

26 Q Now, from the time Karl Zeiss Inc., of New 

York was organized until 1942, did Karl Zeiss Inc., 
of New York have a written contractual arrangement 
with Karl Zeiss of Jena affecting the relationship be- 
tween the two concerns? A To the best of my knowl- 
edge such written contractual arrangement did not exist. 
There was no necessity for it because they controlled the 
firm anyhow. 

Q From 1920 to 1926, was the Zeiss trade mark again 
used on products sold here in the United States which 
were manufactured only in J ena, Germany? 

Do you understand my question? A I understand. I 

might just as well answer this once and for all. All 
products leaving the Karl Zeiss Jena factory were marked 
“Zeiss’’. 
_ Q Right. Now, was the trade mark Zeiss, to your 
| knowledge, during the period 1920 to 1926, used on any 
products other than products manufactured at Jena, Ger- 
many? 

THE WITNESS: Can we go off the record? 


* s ® e 


THE WITNESS: The answer is no. 


29). -4Q) Antiiehaleoodsicwt sae Semis United 
States and was sold in the United States during 
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the 16-year period from 1926 to 1942, which bore the 
trade mark Zeiss, disassociated from Zeiss Ieon or any 
other compounds which bore solely the name Zeiss, ema- 
nated only from the factory of Karl Zeiss of Jena. Is 
that correct? A Yes. 


Q Mr. Bauer, during the period when you were asso- 
ciated with Harold M. Bennett, did the Alien Property 
Custodian of the United States at any time request 
30 the Harold M. Bennett concern to pay royalties to 
‘the Alien Property Custodian or to procure a li- 
cense for use of the trade mark Zeiss to the Alien Prop- 
erty Custodian, from the Alien Property Custodian? A 
To the best of my knowledge, they did not. 

Q During the period when you were associated with 
Harold M. Bennett, did a corporation known as the 
Chemical Foundation, Inc., require Harold M. Bennett, 
the concern of Harold M. Bennett, to pay royalties to it 
or to procure a license from the Chemical Foundation, 
Inc., for the use of the trade mark Zeiss? A To the 
best of my knowledge, it did. 


32 Q Did the report so far as you recollect, pro- 

ceed further and indicate whether Harold M. Ben- 
nett did pay such license fees? A Harold Bennett did 
not pay. 

Q Now, you know that of your own knowledge, that 
Harold M. Bennett did not pay such license fees. Is 
that right? A That is right. 

Q He paid no such license fees to the Chemical Foun- 
dation, Inc., is that correct? 


e a e e 


Q Now, Mr. Bauer, did Chemical Foundation, Inc, 
so far as you know, at any time bar the Harold M. Ben- 
nett concern from importing Zeiss marked merchandise? 
A No. 
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Q Now, from 1926 to 1942, do you know whether the 

Alien Property Custodian or the Attorney General 

33 of the United States at any time demand that the 

Karl Zeiss Inc., of New York pay license fees to the 

government or procure a license from the government for 

use of the Zeiss trade mark? A In what years, did you 
say? 

Q 1926 to1942. A No. 

Q During those years, did the Chemical Foundation 
Ine., at any time make such a demand or request on Karl 
Zeiss Ine., of New York? A No. 

Q And during those years, did Karl Zeiss, Inc., of 
New York import a substantia] quantity of Zeiss trade 
mark merchandise from Karl Zeiss of Jena? A Yes, 
sir. 

Q Beginning with 1942 and covering the period from 
1942 to 1950, the 8-year period, were there any products 
sold in the United States bearing the trade mark Zeiss 
which came from sources other than the Karl Zeiss of 
Jena plant in Jena, Germany? A No, 

Now, one moment here. We, in New York, used our 
own name. 

Q What was your own name? A During the war 
| years, our Own name was Karl Zeiss, Inc. 

84 Q Of New York? A New York. 

; Q You used it during the war years on what 

_ products, sir? A On products which we manufactured 

for the government. 

_  Q When was that, that you manufactured your own 
products? During what years? A Between 1942 and 

1945, 

_ Q And what products did you manufacture during 
those years? 

Excuse me. Withdraw that. 

Were all of these products of which you speak manu- 

_factured in your plant in New York City? A Yes, sir. 

Q And what products were these, that were manufac- 
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tured, during those years? A Tool maker microscopes. 

Q Proceed. A Indicating micrometers. Optical Com- 
parator. C-o-m-p-a-r-a-t-o-r. 

Q Were there any other products you manufactured 
in your New York plant during those four years? A 
Well, there were two products which we called just by 
the trade name, which doesn’t mean anything to any of 

you. One was called Passameter. P-a-s-s-a- 

35  m-e-t-e-r. And passemeter. P-a-s-s-e-m-e-t-e-r. 
Q Were there any other products manufactured 

by Karl Zeiss in New York? A Folding magnifiers. 

Q Any other products, sir? A Hat band—a band 
which goes about the head. Hat band magnifiers. 

Q ‘These are all the products? A Yes. 

Q You say you put what mark on these products, 
Mr. Bauer? A Karl Zeiss Inc. of New York. 

Q Did any of these products bear the mark, only, 
Zeiss? A No. 

Q Now, these products were sold in the United States 
by Karl Zeiss, Inc., of New York? A Most of these 
products were made by order of the War Production 
Board. 

Q And they were sold to the government? A To the 
government. 

Q Can you give us at this time an estimate of the 
volume of your manufacture in connection with each one 
of these products? Let’s take them one at a time. 

The tool maker microscopes. About how many of these 

did you manufacture during this four-year period? 
36 <A 150, about. 
Q About 150? 

Indicating micrometers. How many were manufactured 
during this war year period? A Probably the same 
number. 

Q: Optical comparators? How many were manufac- 
tured? A 950. 

Q Passameters or passemeters? A Probably 150 
and 150. 
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The passemeters were 150 as well? A Yes. 

Folding magnifiers? A A few hundred. 

Hat band magnifiers? A Also. 

A few hundred? A Yes. 

Did any of these products require as component 
parts, lenses? A Yes, sir. 

Q Where were those lenses manufactured? A In the 
United States. 

* & x 2 
38 Q Now, in 1950, you had some goods on your 
shelves which had been manufactured at Karl Zeiss 
39 of Jena. Is that right? A We probably did. 

Q Since 1950, you have sold some of those 
goods. Have you done that? A We got the last ship- 
ment of goods in the beginning of 1950. 

Q From Jena? A From Jena. 

Q And from the beginning of 1950, you have sold 
Some of those goods which have come from Jena in the 
United States market. Is that right? A How is that? 
Would you repeat that? 

Q Beginning in 1950, Karl Zeiss, Inc., of New York, 
has sold products in the United States market bearing 
the trademark Zeiss which were manufactured at Jena, 
Germany. Is that right? A In all probability. 


Q And Karl Zeiss of New York lost the agency of 
Karl Zeiss Jena in 1950? A 1950. 
40 Q Did it continue to have the agency for Kar] 
Zeiss of Jena until 1950 except for the war years? 
Is that right? A Yes. Yes. 


Q Now, until sometime in January or February of 
1950, you had maintained that agency—I mean, Karl 
Zeiss of New York—and had been selling products bear- 

ing the trade mark Zeiss which came from Jena, 
41 Germany. AmI right? A Yes. 
Q And it was only when Ercona and Steelmast- 
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ers came into the picture sometime in 1950 that Karl 
Zeiss Inc., of New York, ceased selling Zeiss trade mark 
products coming from Jena except to the extent it might 
have had some of those products on its shelves or in its 
inventory. Is that right? A We continued to sell what 
we had. 

Q Now, at that time, in 1950, did you—and by you, iE 
mean Karl Zeiss Ine., of New York—advise the Jena 
plant that you no longer wished to continue as their 
agent? A We never said so, which would have been 
rediculous to say SO. 

Q Why is that, sir? Why would it have been ridicu- 
lous?’ A Mister, our firm was 100 percent owned by 
Karl Zeiss, Jena, and by the Karl Zeiss Foundation in 
Jena.. Why should we tell them we do not want to con- 
tinue representing you any more? They were forced to 
withdraw the agency from us. They were forced into it. 
They were forced with a threat they would otherwise go 
to Siberia. 

Q By “they”, do you mean— A The Karl Zeiss 
management. Karl Zeiss, Jena, management. 

Q ‘Were forced to do so by the Hast German Govern- 

ment? A That is right. 
42 Q And had they not been forced to do so, you 
feel—_ A Had we not been forced to do so we 
would have continued to buy from them. 

Q To the present day? A Probably; unless the gov- 

ernment here would have objected. 


Q From 1926 to 1942, what was the business of Karl 
"Zeiss Inc, of New York? A From 1946? 
43  Q From 1926 to 1942 what kind of business was 
it engaged in? A Importing and distributing op- 
tical instruments and photographic cameras. 
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Q During the 16-year period from 1926 to 1942, did 
Karl Zeiss Inc., of New York import and distribute in 
the United States any optical equipment and cameras 
from any sources other than Karl Zeiss of Jena or Zeiss 
Icon? A Yes, they did. 

Q From what other sources, sir? A Well, there was 
a firm called Moller. 


44 Q Now, during the period 1945 to 1950, did Karl 
Zeiss Inc., of New York, import any products other 
than those coming from Karl Zeiss of Jena or Zeiss Icon? 
A In 1950? 
Q 1946 to 1950. A Did they import any other prod- 
ucts than those coming from Karl Zeiss of Jena? 
Q Or Zeiss Icon. A Yes, they did. 
Q And from what sources, sir? A Oh, there was an- 
other firm called Henzoldt, in Wetzlar. 
45 Q H-en-z-o-l-d-t. W-e-t-z-l-a-r? Is that right? 
A That is right. 
Q Thatisin Germany? A That is right. 

And what kind of products were they, sir? A 
Various optical products; among them prism binoculars 
_ and rifle telescopes and a few other minor optical items. 
_ Q Did these products bear the trade names or trade 

marks— A Henzoldt. 
Q The Henzoldt trade mark? <A Yes, sir. 
Q They did not bear the Zeiss trade mark? A No. 
s * * a 
| 47 Q Beginning with 1946, has Karl Zeiss of New 


York engaged in any manufacture in its own plant 
in New York? A No. 


_ During that 24-year period, when, except for the war 
_years in World War II, Karl Zeiss Ine., of New York 
_ Was importing products from Karl Zeiss of Jena and 
distributing those products in the United States, did Karl 
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Zeiss ‘Ine, of New York imprint the trade mark Zeiss 
on those products, or was that trade mark, rather, im- 
printed in Germany before those products were sent to 


you? 

MR. SILVIAN: Excuse me just a moment. I don’t 
get that question. Do you, Mr. Bauer? 

THE WITNESS: Yes, I understand what he wants to 
say. Whether the products which we imported were, 
after importation— 

MR. RAND: Imprinted. 

THE WITNESS: Imprinted, engraved, or otherwise 

marked here in this country, by: us. 
48 Q Thatisright. A I say no. 


2 * * s 


51 Q Suppose you tell us what were the products 
which Karl Zeiss, Inc., of New York ordered from 
Kari Zeiss of Jena, Germany on January 25, 1950. 

MR. SILVIAN: The witness asked you whether you 
wanted him to state the products in English or in Ger- 
man. 

Q I am sorry. In English, if you don’t mind. A 
Three sodium bulbs and five prism binoculars. 

Q Were those products received by Karl Zeiss, Inc., 

of New York? A That I cannot say. Karl Zeiss 

52 Jena have filled the orders which were on their 

' books even after Steelmaster, Ercona, had officially 
been given the agency. 

Q So that even after they had been officially given the 
agency, Karl Zeiss of Jena did send to Karl Zeiss, Inc., 
of New York, certain products which had been ordered 
previously? A Sure. 

Q By Karl Zeiss, Inc. of New York? A Sure. That 
is common in the trade, that if you have an order and 
have accepted the order, you have to fill the order. 

Q What did Karl Zeiss Inc., of New York, do with 
those products? Did they sell them in the United States? 
A They sold to the United States, naturally. 
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Q Did they sell them as Zeiss products? A ‘Why, 
they were sold under the name—under the name under 
which we imported them. Naturally. 

Q What name was that? Zeiss? A In the case of 
the first items the three sodium bulbs, they were not 
Zeiss make. 

Q What about the binoculars? A The binoculars 
were Zeiss make. 

Q You sold those binoculars later in 1950 as Zeiss 
binoculars in the United States? A Of course. Do you 
think we are cheaters? 


65 Q (By Mr. Rand) Will you tell us what that 
document is? A Yes. 

Q What is that document, Mr. Bauer? A It was a 
notification to photographic dealers. 

Q Issued by? A And also to private individuals, 

who were interested. 
66 Q Issued by your concern in New York? A By 
Karl Zeiss Inc., of New York. Yes, sir. The stamp 
is right here. 

Q Now, I direct your attention to the following sen- 
tence, which appears in that document. 

“The regular Sonnar and Tessar Contax lenses showed 
heretofore, will fit the Contax II A’’, and ask you whether 
that statement, the Sonnar and Tessar Contax lenses re- 
ferred to, were not intended to refer at least in part to 
Sonnar and Tessar Contax lenses previously manufac- 
tured in Jena. Do you understand my question? A I 
have to get it again. I am sorry. 

Q The statement to which I have just referred you, I 
asked you whether, in making that statement, Karl Zeiss 
| Ine., of New York, did not have reference to the Sonnar 
_ and Tessar Contax lenses which had previously been man- 
_ ufactured in Jena, Germany? A Did not have refer- 
ence? 
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Q Or did have reference. To what lenses did that 
statement have reference? A Yes. Sonnar and Tessar 
lenses sold heretofore, were, in all probability, lenses 
made by Karl Zeiss, Jena. 


78 Q Now, beginning in 1950 and continuing until 

1955, did you have occasion from time to time, to con- 

sider or act on a request from Steelmasters, one of the 

Plaintiffs in this case, for permission to import Zeiss 

trade marked merchandise into the United States? A 
Yes, sir. 

79 -Q And did you grant those requests to Steel- 
masters? A Yes. 

Q And these requests were made for merchandise 
coming from the East Zone of Germany, is that correct? 
A Yes. You don’t ask the question, why? 


SL Q So far as you know, did the Chemical Foun- 

dation, Inc., at any time sell any products in the 
American market, bearing the trade names Zeiss? A As 
far as 1 know, they did not. 

Q So far as you know, prior to 1942, did the Attor- 
ney General or the Alien Property Custodian or any other 
officer of the United States Government, sell any prod- 
ucts in the United States bearing the trade name Zeiss? 
A To the best of my knowledge, they did not. 


94 | Q Did Karl Zeiss, Inc, of New York, at any 
time sell merchandise retail in the United States, 
or did he sell only wholesale? A Oh, we also sold retail. 
Q Did you sell merchandise retail in New York? A 
Not one percent of 100 sales were sold retail. 
Q But you do make some sales retail? A Yes, That 
is usual in that trade, because a doctor may buy: an opti- 
eal instrument for his own use, and we sell it to him. 
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Q During the history of Karl Zeiss, Inc., of New 

95 York, were there other retail dealers in the United 

States or other dealers in the United States who 

also sold Zeiss merchandise at retail? A A great num- 
ber of them. 

Q Did they all purchase their merchandise from Karl 
Zeiss of New York, or might some have purchased their 
merchandise directly from Germany? A Some bought 
them in Germany but not, probably, from the factories. 
They bought them from German dealers. 

Q But they may also have bought them from the fac- 
tories, but you do not know of any such cases. Is that 
right? A I don’t know. 


96 Q Has Karl Zeiss Inc., of New York, at any 
time owned any trade marks? A No. 


101 Q Now, did the Chemical Foundation ever write 


Zeiss of New York? A No. 
102 Q Never? A Never. 
Q After the organization of Zeiss of New York, 
did either Zeiss of New York or the German Zeiss take 
up with the Chemical Foundation or lawyers, the ques- 
tion of the use of the Zeiss trade mark? A To the best 
of my knowledge, they did not take it up. 


Thereupon, 


LOUISE O’NEIL 


was called as a witness by counsel for the Plaintiffs, and 
being duly sworn by the Notary, was examined and testi- 
fied as follows: 


Q Will you state your full name for the record, please? 
A Louise O’Neil. 
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Q And your address? A Do you want my home 
address? 

Q Yes, please. A 5863 Chevy Chase Parkway. 

Q And are you employed now in the Office of Alien 
Property? A Jam. 

Q What is your position? A I am an attorney in 
the Legal and Legislative Section. 

Q And how long have you held that position? A 
Since 1953. 

* * & e 

33 -Q Has the Attorney General or his assistant 

here in the Alien Property Office, licensed any con- 
cern with respect to the use of the trade-mark Zeiss? A 
I believe several firms have been authorized to bring into 
the country Zeiss products, ‘n their own cameras and such 
things—optical ‘nstruments—which have been built for 
them in Germany. I am thinking, I guess, of—who would 
it be? Rolleiflex, is it? Bell and Howell have some, do 
they? There are several big camera concerns that do 

that. 
34 QQ You are speaking of camera concerns, the 

products of which, in component parts thereof ap- 
pear Zeiss trade-mark goods, is that right? A Lenses 
generally, I think. 

Q And you say there have been licenses issued or con- 
sents issued to the importation of such cameras? A 
Those are authorizations which | think are in the nature 
of the license although they are not exactly a license. 
They are in the nature of a license. They are general 
authorizations to import such material. 

Q Merchandise. Those authorizations prior to their 
issuance, come to your attention? A No, they do not. 
That is Administration. I have nothing to do with that. 

Q Do you know whether the Attorney General or the 
Alien Property Office has at any time issued @ license for 
the use of the mark itself here, in the United States, to 
any concern? A At one time the Licenses were issued 
to Carl Zeiss, Inc. 
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Q Of New York? A Of New York. 

Q And when did that occur? A Well, it is hard to 
| pinpoint it but it was around 1950—1951. At the 
_ 35 time that the questions arose as to importation 


| of the mark by other concerns. There were a great 
_ number of concerns which wanted to import goods into 
_ the United States about that time and for the protection 
_ of the corporation, the vested corporation, and of the 
trade-mark itself, it was necessary to control it, I be- 
lieve, although of course, I was not the administrator; 
_ that Carl Zeiss was given a license in order that Carl 
_ Zeiss, Inc., could make the determination as to what 
_ goods were to be brought into the country, for the rea- 
_ son that they were the best qualified at that time to do so. 


Q Do you know of any other concern in the United 
States which has been licensed to use the Zeiss trade-mark 
within this country? A No, I do not know of any li- 
censes as such, when a license to use— 

Q I am not referring to the authorizations to import. 

A No. That is right. 
36 Q I am referring to licenses to use the mark. 
A No, I know of no other. 

Q Did this license give the New York Zeiss concern 

-—if you know—the right to manufacture products in the 
United States bearing the Zeiss trade-mark? A I be- 
lieve that that license would give them that right. 
__ Q Do you know whether the New York Zeiss concern 
has availed itself of that right and has manufactured 
products in the United States on which is imprinted the 
Zeiss trade-mark? A I am not at all with the opera- 
tions of Carl Zeiss, Inc. 


ORAL OPINION OF THE DISTRICT COURT, 
October 17, 1958. 


96 THE COURT: (J. Jackson) Gentlemen, I have 
listened with a great deal of attention and I think 
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I have derived quite a deal of knowledge upon which to 
base my decision here; probably as much from your 
arguments today as from your briefs and the record of 
the trial, that was not a very short one. 

As I said before, the laws and regulations governing 
the importation of goods under a trade-mark which would 
prevent such importation by reason of the fact that there 
was a valid trade-mark here by 2 domestic citizen oF 
domestic corporation or someone with equal status by 
reason of treaty is for the benefit of the American busi- 
ness. 

Now, here the mark “Zeiss” had been seized in World 
War I by the Alien Property Custodian, as I understand 
it. At that time the Zeiss of Jena were not manufactur- 
ing anything in this country. Neither was the Alien 
Property Custodian. Then, there was an assignment of 
that naked mark to the Chemical Foundation. 

Gentlemen, if my coordination of these particular trans- 
fers are not right I hope you will call my attention to it. 
Am I right so far? 

MR. RAND: Thus far all is quite right, Your Honor. 

THE COURT: Now, the Chemical Foundation 

97 did absolutely nothing with the mark. It didn’t 

sell or manufacture. Apparently, they just held 

st and then they licensed the American government to 

use the mark; and the American government, as far as 

{ know, made no use of the mark; and then the Chemical 
Foundation renewed the registration. 

Is that correct? 

Now, I had a notion during the trial, but it became 
dissipated later, that probably in time of war there should 
be a different set of principles applied to trade-marks: 
their assignment and ownership by parties other than the 
original owner. 

As I said, that notion has been dissipated for the rea- 
son that the mark in gross or the mark per se, really it 
was seized. There is no question about that. But when 
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it was seized what was it? It was really a nullity. There 
was nothing with it. There was no business. 

The good will, as I see it, attached to the mark in con- 
troversy here is the good will that flows from the German 
corporation by reason of its perfection of its product 
to which its name is attached. 

The Carl Zeiss Foundation—is that the name of it, in 
New York? 

MR. RAND: Carl Zeiss, Ine. 

THE COURT: All right. As far as the record is con- 

cerned and as far as my own thoughts go because 
98 of that record, it was merely a selling channel 

through which the Zeiss products of Jena went 
through. 

It doesn’t matter particularly, as I see it whether or 
not those goods were bought and paid for or whether 
they come through on consignment, they were not the 
product of, and the manufacturing of those goods and 
the use of that name was not in the New York Zeiss 
Company. 

The mark is owned by the German company. The 

_ German company could have, of course, in accordance with 
_ the facts shown in the Leitz case, written by Judge Keech, 
_ followed that. They could have assigned their mark here 
in the United States to the ownership of Carl Zeiss, Inc. 
_ in New York, and Carl Zeiss, Inc. of New York, I sup- 
_ pose, if they got the know-how from the Zeiss people in 
| Germany could have manufactured similar products; and 
_ then, that situation would be exactly the same as the Leitz 
case. 
_ _ But that is not it. There was no assignment. It was 
_the property of the Carl Zeiss of Jena. Carl Zeiss of 
_Jena never relinquished Possession—ownership of that 
_ mark, and was the owner of the registration when it was 
seized. 

But, as I said before, when it was seized, what was 
seized? Any business? No. Any good will? No, as I 
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see it. They seized something that was really in effect 

a nullity; something that couldn’t be used and wasn’t 
used. 

99 Therefore, I am constrained to find for the plain- 
tiff and against the defendant in accordance with 

the sought relief in the complaint. 

Counsel will prepare suitable findings of fact and con- 
elusions of law and a proper order in the case. 


Filed Dec. 8, 1958 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The complaint in this action was filed on April 4, 1956. 
Defendants filed their answer on September 6, 1956. In 
the course of comprehensive pre-trial proceedings, the 
respective parties responded to extensive interrogatories 
and requests for admissions, they adduced the testimony 
of witnesses on deposition, and they entered into various 
stipulations of fact. 


The case was tried before the Court, sitting without a 
jury, on March 11 to 13, 1958, and a complete transcript 
of the evidence was filed by the reporter. Thereafter, 
pursuant to the direction of the Court, the parties filed 
briefs and, on October 17, 1958, made their closing argu- 
ments. 


The Court, having heard the evidence and carefully 
considered all of the premises herein, now makes the 
following Findings of Fact and Conclusions of Law. 


FINDINGS OF FACT 
The parties 


1. Plaintiff Ercona Corporation (hereinafter “Er- 
cona’’) is a corporation organized and existing under the 
laws of New York. Since 1950, Ercona has been, and it 
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is now, engaged in the distribution and sale in the United 
States of scientific, optical and photographic instruments 
‘and equipment and related supplies. 


2. Plaintiff Steelmasters, Incorporated (hereinafter 
“Steelmasters’’) is a corporation organized and existing 
under the laws of Illinois. Steelmasters is a long estab- 
lished importing concern and, since 1950, has been, and 
‘it is now, engaged in the importation of scientific, optical 
and photographic instruments and equipment and related 
supplies. 


3. Defendant William P. Rogers is the Attorney Gen- 
eral of the United States. Defendant Robert B. Ander- 
‘son is the Secretary of the Treasury of the United States. 
Defendant Ralph Kelly is the Commissioner of Customs 
of the United States. 


The nominal “ownership” and registration of the trade- 
mark “Zeiss in the United States. 


4. The trade-mark “Zeiss” was first registered in the 
‘United States Patent Office, on February 20, 1912, by 
the firm of Carl Zeiss, of Jena, Germany (Registration 
No. 85,539; Class 26, Measuring and Scientific Appli- 
ances), under the trade-Mark Act of 1905, for use on sci- 
entific, optical and photographic instruments and equip- 
ment. For many years before its registration, the mark 
‘had been used continuously in that firm’s business. 


5. On April 4, 1919, the then Alien Property Custodian 
of the United States executed a “Trade-Mark Demand 
Form”, purporting, under the Trading With The Enemy 
Act (50 U.S.C. App. 1 seq.), to seize the trade-mark 
“Zeiss”. On April 10, 1919, the Custodian executed an 
_“ Assignment’? under which he presumed to sell and as- 
sign to The Chemical Foundation, Incorporated, a Dela- 
ware corporation, “the whole right, title and interest” 
‘which he had acquired in the “Zeiss” trade-mark and its 
registration; this assignment was part of an assignment 
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of a large number of specified patents, copyrights and 
trade-marks for which The Chemical Foundation paid to 
the Custodian the sum of $250,000.00. The Custodian did 
not then sell or assign to The Chemical Foundation, any 
business in the United States; neither any business to 
which the “Zeiss” mark could have been appurtenant 
nor any other business. 


6. On June 24, 1921, the then Alien Property Cus- 
todian issued a further “Trade-Mark Demand Form”, 
purporting again to seize the “Zeiss”? trade-mark. On 
November 5, 1921, the Custodian executed a second “As- 
signment”, presuming to confirm and ratify the prior 
assignment to The Chemical Foundation. 


7. ‘On November 17, 1921, The Chemical Foundation 
presumed to grant the United States a royalty-free, non- 
exclusive and non-assignable license to use the “Zeiss” 
mark in the United States. The Chemical Foundation 


did not then purport to nor did it sell, assign or transfer 
to the United States, any business in the United States; 
neither any business to which the “Zeiss” mark could 
have been appurtenant nor any other. 


8. On February 20, 1932, Trade-Mark Registration 
No. 85,539 was renewed in the United States Patent Office 
in the name of The Chemical Foundation, Incorporated. 


9. The certificate of incorporation of The Chemical 
Foundation, inter alia, provided that it might hold such 
patents and trade-marks as it might acquire “in a fidu- 
ciary capacity for the American people, their interests 
and industries”, and empowered the Corporation to 
“grant Licenses to make and use, the inventions covered 
by any patent rights .. . to the United States of Amer- 
ica, upon a non-exclusive and royalty-free basis’ and to 
others “upon reasonable and equal terms and without 
advantage”. The certificate included no provision ex- 
pressly granting the corporation the power otherwise to 
assign, transfer or convey patents or trade-marks. 





205 


10. The Chemical Foundation, Incorporated, was for- 
mally dissolved as a Delaware corporation in 1945. It 
thereupon conveyed all of its patent end trade-mark 
properties to its successor corporation, The Chemical 
Foundation, Incorporated, organized under the laws of 
the State of New York. 


11. On October 20, 1950, The Chemical Foundation, 
presuming still to act as a Delaware corporation, ex- 
ecuted an “Assignment”, purporting to quitclaim, assign 
and transfer to the Attorney General, for a nominal con- 
sideration, “all right, title and interest” in the “Zeiss” 
mark which the Alien Property Custodian would have 
held had the prior assignment to The Chemical Founda- 
tion not been made. Thereafter, on February 27, 1951, 
the Board of Directors of the successor New York cor- 
poration enacted a resolution presuming to approve and 
ratify the “Assignment’’ executed in 1950. 


12. On February 20, 1952, Trade-Mark Registration 


No. 85,539, was renewed in the United States Patent 
Office in the name of the Attorney General, on the At- 
torney General’s representation that he was the owner of 
that mark. 


13. On April 8, 1953, the Attorney General promul- 
gated Vesting Order No. 19,423 (under the Trading With 
The Enemy Act; P. L. 181, 82d Cong.; and Executive 
Orders Nos. 9193, 9788, and 9989), purporting to vest 
in himself all “right, title and interest, if any, of what- 
soever kind or nature . . . of Carl Zeiss, Jena... or... 
_ [their] successors or assigns . . . in and to any and all 

goodwill of the business in the United States of Carl 
_ Zeiss, Ine, a corporation organized under the laws of 
| New York, and in and to any and all registered or un- 
registered trade-marks and trade-names appurtenant to 
_ such business or heretofore transferred or assigned to, 
or now owned by the Attorney General . . ., and in and 
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to every license, agreement, provilege, power and right 
of whatsoever kind or nature arising under or with re- 
spect thereto .. .” 


The sale of “Zeiss’? marked goods in the United States. 


14. | From 1912, when the “Zeiss” mark was first reg- 
istered in the United States Patent Office, and until 
some time in 1950, all products sold in the United States 
bearing the “Zeiss” mark were manufactured in and 
shipped from the plants of the firm of Carl Zeiss, of 
Jena, Germany. Throughout that entire period, no prod- 
ucts bearing the “Zeiss”? mark were manufactured in the 
United States; the “Zeiss’? mark was imprinted, engraved 
or otherwise placed on all products bearing the mark at 
their place of manufacture in Jena, Germany; and no 
such imprinting, etc., was done in the United States. 


15. From 1912 to 1920 (except for the intervening 
period of hostilities with Germany), the firm of Carl 
Zeiss, of Jena, Germany, sold its “Zeiss” marked products 
in the United States to various wholesalers and retailers 
here, not to any one specific concern. This same practice 
continued thereafter to about 1926, although such sales 
during this latter period appear to have been made pre- 
dominantly through a firm known as Harold M. Bennett, 
in New York City, a firm which appears to have been 
financially controlled in some degree by the Jena concern. 


16. In 1925, a new corporation was organized under 
the laws of New York, under the name of Carl Zeiss, Inc. 
All of the stock of this corporation was owned by or for 
the benefit of the firm of Carl Zeiss, of Jena, Germany. 
From 1926 to about 1941 (when World War II hostilities 
interfered), the Jena firm sold its “Zeiss” marked prod- 
ucts in the United States predominantly to this sub- 
sidiary New York corporation, but nevertheless continued 
simultaneously, as before, to sell such products here also 
to other United States concerns. And “Zeiss” marked 
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merchandise was also purchased by American firms 
through other dealer sources in Germany. 


17. On August 28, 1942, the then Alien Property Cus- 
todian of the United States promulgated Vesting Order 
No. 138 (under the Trading With The Enemy Act and 
Executive Order No. 9095), purporting to vest in the 
Custodian all of the capital stock of Carl Zeiss, Inc., the 
New York corporation, and “all right, title, interest and 
claim” of the firm of Carl Zeiss, of Jena, Germany, in 
and to all indebtedness owing to it by the New York cor- 
poration. 


18. For a period of about four years, from 1942 to 
1946, Carl Zeiss, Inc., the New York corporation, manu- 
factured small quantities of scientific and optical equip- 
ment in its New York plant for the use of United States 
Government agencies. On these products, it imprinted 
its firm name, “Carl Zeiss, Ine., New York”, not the 
“Zeiss” trade-mark. Except for such limited manufacture 
during those four years, the New York corporation has 
at no time engaged in any manufacture whatever. Its 
business rather has been restricted to the importation, 
distribution and sale in the United States of optical and 
photographic equipment and Supplies; and although the 
major portion of the goods in which it has dealt has con- 
sisted of goods manufactured in Germany under the 
“Zeiss” mark and “Zeiss-Icon” trade-name, it has also 
imported and sold other trade-marked products. 


19. After the cessation of World War II hostilities, the 
Zeiss firm in Jena resumed the sale of its “Zeiss” marked 
products in the United States. Until some time in 1950, 
even as before the war, the German firm sold such prod- 
ucts in the United Sttaes both to Carl Zeiss, Inc., the 
_ New York corporation whose stock, as indicated, had 
_ previously been vested in the Alien Property Custodian, 
_ and to other concerns here. Until that time, the New 
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York corporation regularly distributed and sold such 
Jena-produced “Zeiss” goods in the domestic market. 


20. During the period from 1912 to some time in 1950, 
the Zeiss firm in Jena at no time had any exclusive dis- 
tributorship or sales agency arrangement with any per- 
son or firm in the United States. At no time during this 
period did the Jena firm ever assign its rights to the 
“Feiss” mark to any person or firm in the United States. 
Throughout this entire period (except for the intervening 
war years), the Jena firm sold its “Zeiss” marked prod- 
ucts in the United States to various diverse wholesalers 
and retailers. 


21. In 1949, Steelmasters entered into negotiations 
with ‘the firm known as “Optik Carl Zeiss, Jena, VEB”, 
located in Jena, Germany, which firm was at the time 
producing the “Zeiss” marked goods then being imported 
into and sold in the United States. Such negotiations 
proved fruitful, and, in May, 1990, Steelmasters entered 
snto a contract with the Jena firm, under which the former 
was designated the exclusive United States importer for 
“Zeiss” marked products of the Jena plant. Steelmasters 
thereupon arranged for the organization of Ercona (then 
called “Ercona Camera Corp.”), an affiliated corporation, 
to serve as exclusive distributor for such goods in this 
country. Shortly thereafter, in 1950, Steelmasters began 
to import “Zeiss” marked products from Jena, and Er- 
cona to distribute and sell them in this country. 


22: With the commencement of this exclusive importer 
arrangement between the Jena firm and Steelmasters in 
1950, the sale of “Zeiss” marked products by the Jena 
firm to Carl Zeiss, Inc., the New York corporation, ceased 
(except for pending incompleted orders). For some years 
prior to 1950, however, this latter corporation had also 
been purchasing and importing goods marked with the 
word “Zeiss” from a firm located in the West German 
Zone (the Federal Republic of Germany) ; and, after 1950, 
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it continued to purchase and import such products from 
that West German firm. (The West German Zeiss firm 
had been re-established after the post-war partition of 
Germany as part of the Zeiss enterprises. Following the 
nationalization of the Zeiss properties in Jena by the 
East German authorities, in 1948, the West German firm 
secured a decree from the West German authorities 
changing the registration of the domicile of the firm 
“Carl Zeiss” to a city in West Germany. Since that time, 
each firm has contended that it is the true “Carl Zeiss”, 
and has insisted that the other is an usurper.) 


23. Early in the 1920’s after the end of World War I 
and shortly after the firm of Carl Zeiss, of Jena, Ger- 
many, had resumed its exportation of “Zeiss“ marked 
products into the United States, The Chemical Founda- 
tion, Incorporated, addressed a letter to the firm of 
Harold M. Bennett, one of the importers of such prod- 
acts, indicating that license fees on the importation of 
such trade-marked merchandise would become payable to 
The Chemical Foundation. The Bennett firm, however, 
questioned the propriety of such payments, and The 
Chemical Foundation neither pressed its demand nor at 
any time received any payments, whether in the nature of 
license fees or otherwise, in connection with the im- 
portation or sale of “Zeiss” marked goods in the United 
States. The Chemical Foundation never made any simi- 
lar demand on Carl Zeiss, Inc., the New York corpora- 
tion, or on plaintiffs. 


24. None of the Alien Property Custodians nor any 
of the Attorneys General of the United States ever made 
any demands for or received any payments, whether in 
the nature of license fees or otherwise, in connection with 
the importation or sale of “Zeiss” marked goods in the 
United States. 


25. At no time has The Chemical Foundation, In- 
corporated; or Carl Zeiss, Inc., the New York corpora- 
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tion; or any of the Alien Property Custodians or the 
Attorneys General of the United States (qua Alien Prop- 
erty Custodian or Attorney General): owned, engaged in, 
operated or conducted any business to which the trade- 
mark “Zeiss” has been appurtenant. 


26. At no time has any other person or firm owned, 
engaged in, operated or conducted any business in the 
United States to which the trade-mark “Zeiss” has been 
appurtenant. Insofar as that mark is concerned, the 
business enterprise conducted in this country by Carl 
Zeiss, Inc., the New York corporation, has been but a 
distributorship business; it has served only as a channel 
through which “Zeiss” marked goods have been distributed 
and sold in this country; and the trade-mark “Zeiss” has 
at no time been appurtenant to its business. 


_ The signification of the trade-mark “Zeiss” in the 
United States. 


27. The trade-mark “Zeiss”, as applied to scientific, 
optical and photographic instruments and equipment and 
related supplies sold in the United States, has always 
signified to the trade and the consuming public that the 
goods so marked have been manufactured in Germany. 
The mark has never signified origin or source in the 
United States or elsewhere than in Germany. 


28. Since the post-war partition of Germany and the 
manufacture of “Zeiss” marked products both in East 
Germany and West Germany, purchasers and users of 
such goods in this country generally do not distinguish 
between the East German and West German origin of 
“Zeiss” products. There are some users, however, among 
them Government officers in the military establishment, 
who have expressly specified that the “Zeiss” equipment 
they purchase emanate from Jena. Carl Zeiss, Inc., the 
New York corporation, whose stock has been vested in 
the Attorney General, has continued to sell “Zeiss” goods 
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emanating from Jena and from West Germany side by 
side and without distinction. The president of the New 
York corporation, who has been intimately and continu- 
ously affiliated with the Zeiss organization for half a cen- 
tury, has represented to the trade that “Zeiss”, as pres- 
ently used, signifies both the East German and the West 
German sources of such products and has testified that had 
the Jena firm not entered into the exclusive importer 
arrangement with Steelmasters, in 1950, Carl Zeiss, Inc., 
of New York, would have been prepared to continue to 
sell such Jena-originated merchandise under the “Zeiss” 
mark in the United States. 


29. As recently as August, 1957, the Federal Trade 
Commission, in a proceeding directed against the use by 
certain dealers here in optical goods of the legend “C. Z. 
Jena” on lenses produced in Japan, stated, in part, as 
follows: “... The representation ‘C. Z. Jena’, as used 
in the photography industry, for many years has meant, 
and continues to mean, and has identified, and continues 
to identify, the product to which applied as having been 
manufactured by ‘Carl Zeiss, Jena, Germany’... There 
is a preference on the part of certain members of the 
purchasing public to purchase photographic supplies and 
equipment . . . which have been manufactured by Carl 
Zeiss and which are of German origin.” 


The imposition of the embargo at Customs and 
the resulting injuries to plaintiffs. 


30. On or about March 8, 1951, Carl Zeiss, Inc., the 
New York corporation filed its corporate name, “Carl 
Zeiss, Inc.”’, with the Treasury Department; and this 
name was accepted by that Department for tentative 
recordation as a “trade-name”, pursuant to the provi- 
sions of Section 42 of the Trade-Mark Act of 1946 (15 
U.S.C. 1124). Plaintiffs thereupon filed a formal op- 
position to this recordation with the Treasury Depart- 
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ment. The Department then advised Carl Zeiss, Inc., 
that had it known of the existing registration of the 
trade-mark “Zeiss” in the Patent Office, it would not have 
recorded the “trade-name”’. Whereupon, Carl Zeiss, Inc., 
withdrew its filing for recordation. 


31.' On June 28, 1951, the Attorney General caused a 
copy of the Patent Office certificate of registration for 
the “Zeiss’? trade-mark (on which the 1950 assignment 
from The Chemical Foundation to the Attorney General 
had been noted) to be filed with the Secretary of the 
Treasury, representing that he, the Attorney General, 
was the owner of the mark. Thereupon, despite the pro- 
test of Steelmasters, the Secretary of the Treasury and 
his subordinate officers in the Bureau of Customs ac- 
cepted the certificate for recordation pursuant to the 
provisions of Section 42 of the Trade-Mark Act of 1946 
(15 U.S.C. 1124) and Section 526 of the Tariff Act of 
1930 (19 U.S.C. 1526) ; recorded the trade-mark “Zeiss’’; 
and notified Steelmasters that it would thereafter be 
barred from importing any goods bearing the “Zeiss” 
mark unless written consent for such entry was first 
obtained from the Attorney General. All Collectors of 
Customs were thereupon notified to withhold entry to 
all goods bearing the “Zeiss” mark unless prior writ- 
ten consent of the Attorney General or his Licensees was 
secured. 


99 From that date, June 28, 1951, Steelmasters, from 
time to time, requested such consents, reserving its right 
to challenge the validity of the Attorney General’s recor- 
dation of the “Zeiss” trade-mark registration with the 
Customs authorities. Steelmasters was granted such con- 
sents, however, only until August 21, 1955, and only with 
respect to specific shipments and on quantities of mate- 
rials which became ever more and more limited; the 
Attorney General refusing during that period to grant 
consent to Steelmasters’ importation of substantial quan- 
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tities of “Zeiss” marked goods which it had purchased 
and sought to bring into and sell in the United States. 


33. On June 22, 1955, the Attorney General notified 
Steelmasters that authorizations “for the commercial im- 
portation”’ of “Zeiss marked goods would “in the future 
be granted only with respect to products which are 
_ Inanufactured in the Federal Republic of Germany by 
Carl Zeiss Stiftung Oberkochen, Wuerttemberg, Ger- 
many, or by any of its subsidiaries . . . and for which 
Carl Zeiss, Inc., 485 Fifth Avenue, New York, N. Y. (the 
_ New York corporation), does not accept orders.” This 
| absolute bar to importation of “Zeiss” marked goods orig- 
inating in Jena, Germany, became effective on August 21, 
_ 1955. From that date, Steelmasters has been prevented 
by the Customs authorities from importing substantial 
_ quantities of goods purchased from the Jena firm bearing 
the trade-mark “Zeiss”. 


34. The foregoing bar against entry of such “Zeiss” 
marked goods has substantially and irreparably damaged 
and continues substantially and irreparably to injure 
plaintiffs Steelmasters and Ercona. The bar has made it 
impossible for plaintiffs to import and sell “Zeiss”? trade- 
_ marked products to their many general commercial cus- 
_ tomers and to fill orders and demands for such products 
which they have received from Federal agencies, Govern- 
ment contractors and other users in vital and defense- 
related enterprises. Although plaintiffs may still im- 
port and sell products manufactured by the Jena firm, 
they may do so only if first they obliterate the “Zeiss” 
mark from such products. It is, however, physically im- 
possible or impracticable to effect such obliteration on 
certain “Zeiss” items. Moreover, the obliteration of the 
“Zeiss” mark, where such obliteration is physically pos- 
sible, inevitably creates consumer resistance to and nec- 
-essarily reduces the resale value of such items. 
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35. By reason of the acts of defendants, aS herein- 
before related, Steelmasters has been prevented from im- 
porting and securing admission to entry of substantial 
quantities of “Zeiss”? marked goods, greatly exceeding the 
sum of $3,000.00 in dollar value; and Ercona has been 
precluded from distributing and selling such goods in 
this country. All duties and charges payable prior to 
the entry of such goods into the United States have been 
paid. Such goods are, in all respects, what the trade- 
mark “Zeiss’’ has signified and now signifies to the trade 
and consuming public in the United States. 


36. Until the aforesaid bar against their importation 
and sale of “Zeiss” marked merchandise originating in 
Jena, Germany, is removed, Steelmasters and Ercona will 
continue to suffer substantial and irreparable injury. 


CONCLUSIONS OF LAW 


1. This Court has jurisdiction of the subject matter 
of this action and over the parties defendant herein. 


2. The Attorney General of the United States is not 
the owner of the trade-mark “Zeiss”, nor does he have 
any rights to the exclusive use of that trade-mark. 


3 The registration of the “Zeiss” trade-mark in the 
United States Patent Office in the name of the Attorney 
General vests no property rights in that mark to the 
Attorney General. Ownership and rights to exclusive use 
of a trade-mark derive from its adoption and use, not 
from its registration. 


4. None of the Attorneys General nor the Alien Prop- 
erty Custodians of the United States was at any time 
authorized or empowered to seize or vest “naked’’ trade- 
marks or trade-marks in gross. A trade-mark must be 
appurtenant to some enterprise which is related to the 
marketing of goods; philosophically and legally, it can- 
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not exist in gross; and it can be transferred and con- 
veyed only in connection with the particular business and 
good will in connection with which it has been used. The 
Trading With the Enemy Act, as amended (50 U.S.C. 
App. 1 seg.) provides no exception to this well-established 
doctrine and does not authorize the vesting of trade- 
marks in gross. 


o. There has at no time been a business existing, op- 
erating or conducted in the United States to which the 
“Zeiss’”’ trade-mark has been appurtenant. 


6. The Attorney General at no time acquired nor does 
he possess any rights in the “Zeiss” trade-mark by vir- 
tue of any of the seizure and vesting orders issued by 
any of the Alien Property Custodians or the Attorneys 
General of the United States or by any combination of 
such orders. 


7. Neither of the “Trade-Mark Demand Forms” issued 


in 1919 and 1921 by the then Alien Property Custodians 
lawfully effected a seizure, vesting, transfer or convey- 
ance of the “Zeiss” trade-mark by, in or to the Alien 
Property Custodian. 


8. Neither Vesting Order No. 138 nor Vesting Order 
No. 19,243, promulgated in 1942 and 1953, respectively, 
by the then Attorneys General, lawfully effected a seizure, 
vesting, transfer or conveyance of the “Zeiss’? mark by, 
in or to the Attorney General. 


9. The Attorney General neither acquired nor now 
possesses any rights in the “Zeiss’’ trade-mark by virtue 
of the purported assignment of the mark, in 1950, by The 
Chemical Foundation, Incorporated, to the then Attorney 
General. The purported earlier assignment of the mark, 
in 1919, by the then Alien Property Custodian to The 
Chemical Foundation (subsequently approved and ratified 
in 1921) did not lawfully effect a transfer or conveyance 
of the mark or of any rights to the exclusive use thereof: 














‘216 


to the contrary, it was an attempted assignment of a 
“naked” trade-mark and in law constituted an abandon- 
ment of all rights to the “Zeiss” mark. Similarly, the 
later assignment of the mark, in 1950, by The Chemical 
Foundation to the Attorney General did not lawfully ef- 
fect a transfer or conveyance of the mark or of any rights 
to the exclusive use thereof; to the contrary, this like- 
wise was an attempted assignment of a “naked” trade- 
mark and in law constituted an abandonment of all rights 
to the “Zeiss’’? mark. 


10. Even had any of the Alien Property Custodians, 
or The Chemical Foundation, Incorporated, or any of 
the Attorneys General at any time acquired ownership 
or rights to the exclusive use of the “Zeiss’’ trade-mark, 
they: and their successors in interest subsequently lost 
all such rights by abandonment of the mark; long non- 
use, for more than twenty years, of the mark; and acqul- 
escence in the use of the mark by others. 


11. The respective rights, if any, in the “Zeiss” trade- 
mark of the several Carl Zeiss firms now located in East 
Germany and in West Germany, are not in issue in this 
case; and the Court expresses no opinion with respect 
thereto. Nor are the decisions rendered by foreign courts 
with respect to such rights relevant here. 


12. The registration of the trade-mark “Zeiss” in the 
United States Patent Office in the name of The Chemical 
Foundation, Incorporated, or of the Attorney General of 
the United States (Registration No. 85,539) was and is 
erroneous and invalid. The registration forthwith should 
be rectified to delete any and all references to the At- 
torney General or to The Chemical Foundation, Incor- 
porated as the owner or registrant thereof. 


13. The recordation and deposit of Trade-Mark Reg- 
istration No. 85,539, by the Attorney General with the 
Secretary of the Treasury, under the provisions of Sec- 
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tion 42 of the Trade-Mark Act of 1946 (15 U.S.C. 1124) 
and Section 526 of the Tariff Act of 1930 (19 U.S.C. 
| 1526), are invalid, null and void and should forthwith be 
cancelled. 


14. The existence of the corporate name, “Carl Zeiss, 
_ Inc.”, as the designation of a corporation organized un- 
' der the laws of New York, constitutes no justification or 
warrant in law, whether by reason of the provisions of 
Section 42 of the Trade-Mark Act of 1946 (15 U.S.C. 
1124) or Section 536 of the Tariff Act of 1930 (19 U.S.C. 
1526) or otherwise, for refusal of entry by the Secretary 
of the Treasury, the Commissioner of Customs, or the 
Bureau of Customs to goods bearing the word or trade- 
mark “Zeiss’’. 


15. The goods bearing the trade-mark “Zeiss’’ for 
which plaintiffs have sought and now seek admission to 
entry and which they have sought and now seek to im- 
port into and distribute and sell in the United States are 
in all respects what that mark has always signified and 
now signifies to the trade and consuming public in the 
United States. Upon payment of all applicable Customs 
duties and charges and compliance with all pertinent reg- 
ulations, plaintiffs are entitled to have those goods ad- 
mitted to entry. Any refusal to permit their entry by 
reason of the fact that they bear the word or trade-mark 
“Zeiss” is unlawful. 


16. Neither the Attorney General, nor the Secretary 
of the Treasury, nor the Commissioner of Customs, nor 
any of their agents, servants, employees or attorneys, 
nor any person in active concert or participation with 
or claiming under them or any of them, is lawfully en- 
titled to refuse admission to entry of goods imported by 
plaintiffs, or either of them, or to bar the importation, 
distribution or sale of goods by plaintiffs, or either of 
them, by reason of the fact that such goods bear the 
word or trade-mark “Zeiss”. 
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17: The refusal of defendants and their agents to ad- 
mit the entry and their interference with the importation 
and sale of plaintiffs’ goods have substantially and ir- 
reparably injured the interests of plaintiffs; and defend- 
ants’ continued refusal and interference as aforesaid, if 
not restrained, will result in further substantial and 
irreparable injuries to plaintiffs. 


18: Plaintiffs have no adequate remedy at law. 


19: Plaintiffs are entitled to the relief prayed for in 
the complaint herein. 


Joseph R. Jackson, 
- Judge. 


[SEAL] 


A TRUE COPY 
TEST: 12-31-58 
HARRY M. HULL, Clerk, 


By Doris L. Fisher 
Deputy Clerk 


Filed Dec. 8, 1958 Harry M. Hull, Clerk 


ORDER, JUDGMENT AND DECREE 


The Court having this day filed its Findings of Fact 
and Conclusions of Law herein, and on the basis thereof, 
it is this 8th day of December, 1958, ORDERED, AD- 
JUDGED and DECREED, as follows: 


1. The Attorney General of the United States is not 
the owner of and has no right, title or interest to the 
exclusive use of the trade-mark “Zeiss” in the United 
States. 


2. United States Patent Office Registration No. 85,539, 
for the trade-mark “Zeiss’’, in the name of the Attorney 
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General is invalid and of ‘no legal effect. The Attorney 
General is not entitled to said registration. 


3. The recordation and deposit of the Certificate of 
said Registration No. 85,539, with the Secretary of the 
Treasury and Commissioner of Customs of the United 
States are invalid and of no legal effect. 


4. The Commissioner of Patents of the United States 
is directed forthwith to rectify the Trade-Mark Register 
by deleting any and all references to the Attorney Gen- 
eral of the United States or to The Chemical Founda- 
tion, Incorporated, as the owner or registrant of Trade- 
Mark Registration No. 85,539, for the trade-mark “Zeiss”’. 


0. Robert B. Anderson, Secretary of the Treasury, and 
Ralph Kelly, Commissioner of Customs, and each of them, 
is hereby directed forthwith to cancel the deposit and 
recordation with them of the Certificate of said Registra- 
tion No. 85,539. 


6. William P. Rogers, Attorney General, Robert B. 
Anderson, Secretary of the Treasury, and Ralph Kelly, 
Commissioner of Customs, and each of them, and his 
agents, servants, employees and attorneys, and all persons 
acting in active concert or participation with or claiming 
under them or any of them, are, and each of them is, 
enjoined from restraining or in any way interfering with 
the importation, distribution or sale by plaintiffs, or either 
of them, of any goods manufactured by the firm known 
as Carl Zeiss Jena or as Optik Carl Zeiss, VEB, Jena 
or any successor thereof, bearing the word or trade-mark 
“Zeiss”; provided, however, that this shall not enjoin the 
imposition of all applicable customs duties, charges, and 
_ regulations on said importation, distribution or sale; pro- 
_ vided, further, that in no event shall any of such trans- 
_ actions be restrained or interfered with by reason of the 
fact that such goods bear the word or trade-mark 
“Zeiss”. 
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7. Robert B. Anderson, Secretary of the Treasury and 
Ralph Kelly, Commissioner of Customs, and each of them, 
and his agents, servants, employees and attorneys are, 
and each of them is, directed forthwith to release and 
deliver up to plaintiff Steelmasters, Incorporated, any 
and all goods now held in customs belonging to said plain- 
tiff and bearing the word or trade-mark “Zeiss”, on said 
plaintiff’s payment of all applicable customs duties and 
charges and compliance with all applicable customs reg- 
ulations; provided, however, that in no event shall said 
plaintiff be required to delete or obliterate the word or 
trade-mark “Zeiss’? from such goods. 


Joseph R. Jackson, 
Judge. 
{[SEAL] 

A TRUE COPY 

TEST: 12-31-58 
HARRY M. HULL, Clerk 

By Doris L. Fisher 
Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 1402-56 


Ercona, et al., Plaintiffs 
vs. 


Rogers, et al., Defendants 
NOTICE OF APPEAL 


Notice is hereby given this 8th day of December, 1958 
that defendants hereby appeal to the United States Court 
of Appeals for the District of Columbia from the Judg- 
ment of this Court entered on the 8th day of December, 
1958 in favor plainti:s and against said defendants. 





/s/ Westley W. Silvian 
Westley W. Silvian 
Attorney for Defendants 


Copy to 

Harry I. Rand, Esq. 
736 Wyatt Bldg. 
Washington, D. C. 








